NEW RETIREMENT HOME NOW UNIHABITABLE
Southland Hills Subdivision
3008 Clearview Dr.
San Angelo, Texas

One-story home with 4 bedrooms, 3 baths

Open floor plan with spacious kitchen, granite countertops & gas cook top

Covered patio off large breakfast area

Formal dining area

e Extralarge 2 car garage

e High ceilings throughout, hardwood floors, wired for flat screen TV & surround sound
e Plantation Shutters

e Second large covered Patio in back

e Lush landscaping with fully automatic irrigation

Our new retirement home is now destroyed and became
uninhabitable 8-10-09 as we had no water or sewer in 70%
of the house. The continued bowing of the roof support
beams, the fear of roof collapse, and having no kitchen or
laundry or master bath forced us to start house hunting
again.

Expansive soils nationwide“ a r e
responsible for more home damage
every year than floods, tornadoes, and
hurricanes combi n{
— The American Society of Civil Engineers

We purchased the Clearview Drive home brand new in October of 2007 from the builder’s inventory.
Within a month the house started to move. Doors would not close and would no longer lock if they
could be closed. Later, walls cracked and floors split. We went through the long process of filing
complaints with the TRCC, the agency that was abolished by the state of Texas in late August 2009.

The TRCC declared our home a structural failure and recommended we sue the builder. They wished us
luck! We only later fully understood what they meant by that comment.

During our discovery of facts surrounding our case and our home’s construction, it came to our
attention that our house was built on one of the most dangerous lots in San Angelo. Through testing by
Titan Engineering, paid for by the City of San Angelo in 2004 for a sum of about $38,000, it was
determined that there is a massive red clay dome in our part of town and that migrating water cannot
penetrate this soil and thus water runs down hill onto our lot.

Most of this test report was about our specific lot as water was seen coming out of the ground 2 years
prior to construction of our house.

The builder stuck this house right into the clay, obviously knowing the risks, and the city didn’t stop him.

Everyone in the City inspection, City manager manger, City council, mayor etc. was aware of the
seriousness of the expansive soils prior to the permitting & construction of this house.

WE WERE NOT.

Everyone in the city is now aware of our home and knows who we are, since our home is no longer
habitable or insurable which is a violation of the Texas Property Code.



We are now acutely aware of the lack of information about the dangers of building hopes on expansive
soils in the State of Texas and how wide spread this problem is. Many other families in Texas have faced
and will face what we are going through.

| went to the Home Builders Association and asked Lynsey Flage (Executive officer) if | could come and
talk to the builders at one of their meetings. | wanted to get their help in educating the public about
what they do to build a better foundation to deal with expansive soils in San Angelo.

You guessed it. We never heard anything from the Home Builders Association.

We interviewed one builder who soil tests several sites within a development and compaction tests each
lot. For $1,200 — $1,500 for a 1,800 sq ft. home we could get larger reinforcing steel, 5000 psi concrete,
larger footings and thicker slab and maybe an engineering review (not an engineered slab). That is not a
lot of money.

Time however was not on our side and we had to move before we could build a new home to these
stronger specifications.

Our purpose here today is to encourage the City Council to make every home builder soil test and
compaction test every lot. Going further if expansive soils are present then by code the City should
require an engineered foundation. The 5-$10,000 this might cost the average home owner is nothing
compared to our loss which is now exceeding $600,000. This does not including all of the frustration,
stress and time we have spent dealing with our problem house.

This problem has taken a huge toll on us physically, financially, and mentally. So Diane and | are making
it our mission in life to educate the unsuspecting future home owners of Texas and of San Angelo with
the facts about expansive soils and the Texas laws that are working against them.

[HOT contributed to a San Angelo Standard-Times article about this case. It’s included below.]

The State of Texas will not protect anyone from poor construction or expansive soils. Only the local
building officials with strong local codes and with proper code enforcement can protect its own citizens.

[HOT also worked with the Texas Society of Professional Engineers to help pass HB 2649, an
important bill that now requires engineered foundations for homes built on expansive soil. But
laws in Texas are still stacked against homeowners, and consumers and public officials still need
better tools to hold builders accountable, so our work is far from done.]
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DISCUSSION OF CRACKS IN THE RESIDENTIAL STRUCTURE LOCATED AT 3008 CLEARVIEW DRIVE

From minutes of San Angelo City Council meeting, 4/06/2010
http://www.sanangelotexas.org/vertical/Sites/%7BBD27ED61-E710-4F56-8954-
CC319F012B3D%7D/uploads/%7BCE29C5A4-FOEE-473F-A67E-931CDA6D09AE%7D.PDF

Councilmember Fields provided a history of the structure recognizing the red clay barrier issues in the
subdivision. He requested staff develop an ordinance or zoning procedure to prevent such structural
failure. A copy of the presentation is part of the Permanent Supplemental Record. Although the resident
has attempted to repair the cracks, Mr. Fields said the shifting of the structure has made it impossible to
repair. He also noted Texas Residential Construction Commission has deemed the home a total loss.

City Manager Harold Dominguez stated an excerpt from the Trinity Engineering report recommended
landscaping should not be installed near the foundation. He questioned whether it was Council’s desire
to include soil testing in the preliminary plan development. Mr. Dominguez informed City Council may
instill different regulations for different areas of development.

Inspection and Construction Manager Al Torres informed he has the authority to require soil testing at
the subdivision level at each lot. He noted if expansive soils are found, then staff can require an
engineering design for the entire subdivision and such an expense will be distributed to the buyers. City
Engineer Clinton Bailey added U.S. Geological Survey maps exist throughout the County to assist staff
identify such areas.

Residential Owners Scott and Diana Montgomery spoke on the structural issues of their home.

City Manager Harold Dominguez concluded staff will propose and present a practice policy outlining
staff’s responsibility if they are aware of substandard building areas. Because of Councilmember Fields
tenure, Councilmember Farmer stated she will personally work with the developers thereby not rushing
through the process to rectify the issue. Councilmember Hogg concurred and suggested setting testing
on a specific scale to warrant further testing.

Councilmember Silvas encouraged the public to come forward and address any related issues.
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City Council calls for Building Policy: aim is giving more protection to homeowners
http://www.gosanangelo.com/news/2010/apr/06/council-tackles-funding-for-sidewalks-aquifer/

SAN ANGELO, Texas (04/06/2010) — Offering greater protection to homeowners became a policy issue
for San Angelo City Council after they heard the story of a couple who lost their home and a small
fortune.

Scott and Diane Montgomerie were forced from their San Angelo home shortly after they moved in and
found out the home was built on unstable ground, which eventually led to unrepairable foundation
damage.

“The soil needs to be addressed in this town beca
because we' v eDamelMongamndriesaldost it , "

Their presentation to the council about the property at 3008 Clearview Drive included a video showing a
home with large cracks in the walls and brick pillars sitting at odd angles. The Montgomeries told
councilors that developers and homebuilders should be required to survey and approve land to avoid
putting homebuyers in situations like theirs, and they noted that state and local law does not provide
sufficient protection for homeowners who fall victim to bad planning.

Proper surveying would have shown their home was built over a clay dome, which is what led to an
unstable foundation, they said.

The couple said they have spent more than half a million dollars of their retirement money because of
the problem and now have a new mortgage to pay because they were forced to move after the house
was declared unsafe.

City Manager Harold Dominguez said, * Do we want to change the buil di
samples in areas, or b.) do we want to require engineered foundations for specific homes and lots for
homes. . . ?"”

[HOT: Both are needed since you can’t properly engineer foundations for specific lots without
knowing the soil conditions on those lots.]

Councilors promised swift action in dealing with the problem. A staff recommendation addressing the
issue will be presented to council at a future meeting.

[This article also includes good reader comments.]
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Building frustration: Expansive soil breaks up foundations

By Kiah Collier, Go San Angelo Standard-Times, 4/17/2010
http://www.gosanangelo.com/news/2010/apr/17/building-frustration/

SAN ANGELO, Texas — Scott and Diane Montgomerie moved to San
Angelo from Albuquerque in October 2007 to be closer to their
daughter and grandchildren.

The couple purchased a new $327,000 home in the Southland Hills
neighborhood and spent an additional $200,000 adding a patio,
improving landscaping and installing plantation-style shutters. But
within a month of moving in, the doors in the house started to jam
and cracks began appearing in the walls.

Now, they can’t live in the house, and their only recourse is the
courts.

The Montgomeries eventually discovered their home had been built
on expansive soil, a clay-based dirt that swells when it absorbs
water and shrinks when it dries. In the process, the soil changes
volume so much that structures built on its surface can be subject R e Y i R

to foundation cracking if they are not specially designed to CYNTHIA
. ESPARZA/STANDARD-TIMES
withstand the movement.

Scott Montgomerie said the

This type of soil exists in pockets around San Angelo. One area wood floor in the living room

extends from Lake Nasworthy to north of Loop 306 and into the separated in July 2008. After
Bluffs neighborhood. pulling up the pieces, they
discovered cracks in the

In the house the Montgomeries bought, the foundation shifted

enough to break the sewer lines to the house, leaving the couple foundation.
without water to the kitchen, laundry room and master bathroom.
Monty010.jpg

Theirs might be the most dramatic case of expansive soil damage in
San Angelo, but it is not the only one.

Scott Montgomerie said the builder of the house “ Ma doee
attempt to come in and patch the walls and rehang a couple of doc
and frames, but they broke wit

In July 2008, he said, the wood floor in the living room separated.
After pulling up the pieces, they discovered cracks in the foundation.

“t was about July of 08 befo

pr ob Ihesad, ” The Montgomeries have
spent more than $600,000
on repairs and suing those
they said built it with an

er e wa S

After the Texas Residential Construction Commission declared the
foundation to be structurally failed and recommended the couple
take legal action, the Montgomeries decided the house was unsafe

- e o - ) inadequate foundation.
to live in and moved out. The commission consists of an engineer,
architect or inspector and citizens appointed by the governor.
Monty011.ipg

[HOT helped get the TRCC abolished, because it served more as a
builder-protection agency and did more harm to consumers than good. The appointed citizens on the
commission were not generally consumers but had specific ties to the industry being “regulated.”]
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To date, the Montgomeries say they have spent more than $600,000
of their retirement savings not only on the house but also on suing
the people they claim knowingly built it with a foundation
inadequate for the lot’s soil type.

After some research, Scott Montgomerie said he found the report on
a September 2004 hydrogeologic evaluation study the city had done
on water drainage problems in the Southland Park Subdivision, the

Montgomeries’ neighborhood. It examined the reasons why water PHOTO BY CYNTHIA ESPARZA,
. . . PHOTOS BY CYNTHIA
oozed up out of the ground, soil conditions and drainage problems ESPARZA/STANDARD-TIMES

— and focused particular attention on the lot where the

. . . . Scott and Diane
Montgomeries’ house eventually was built, Scott Montgomerie said.

Montgomerie moved out of

“No one di scl omadbldmsaolu$ wheéntwe gurchased their $327,000 home on

t h e hMaoamtgomérie said. “When | found out about it, | almost Clearview Drive tyvo S
came unglued.” after they moved in because

the foundation started

After working with San Angelo City Council member John David cracking because of

Fields for the past year, the Montgomeries went public with their expansive soils. The couple

story for the first time at a council meeting this month. {:;Sissﬁ‘gl case pending over

Fields said he visited the Montgomerie house and described the

damageas“ very shocking."” )
Monty012.jpg

“For a house that was approxi mately 2 years ol
uni nhabhesidbl e, ”
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The City Council instructed staff to draft up a policy that would help prevent occurrences like the
damage evident in the Montgomeries’ home, but coincidentally the permit and inspection department
was in the process of changing city policy to account for an amendment to the State Engineering
Practice Act, which requires the foundations of residential houses built on expansive soil to be approved
by a state-certified engineer. [HOT helped get this amendment passed.]

Specially engineered foundations usually involve deeper vertical piers that go past the expansive soil to
provide additional stability for the foundation. The catch is that they cost several thousand more dollars
than normal foundations, an additional cost that usually is passed onto the buyer or avoided entirely.
The new law stipulates a $1,000 fine for builders who neglect the requirement; before the amendment
was passed, residential builders were exempt from the requirement.

[The added cost depends on several factors, including the depth of the expansive soil. If it goes
more than a few feet deep, costs can add up quickly, so many builders ignore sound engineering
practices on purpose. That will continue as long as they can view a $1,000 fine as a “cost of
doing business” and is one reason we’re pushing for builder licensing.]

A state government news release detailing the act cites a statistic from The American Society of Civil
Engineers, which says expansive soils nationwide “ ar e r esponsi bl e for more ho
t han fl oods, tornadoes, and hurricanes combined."”

To make sure the law is being followed, city policy will require developers to show proof of a soil survey
by filling out a form. City building official Al Torres said the building code requires specially engineered
foundations for residential homes built on expansive soil, but the new policy will require proof of soil
testing rather than leaving it up to builders to police themselves.

The policy ultimately will offer greater protections for new homeowners, Torres said.
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“1t owi ensur e ythat the soibhas baeh tested and if theredsameisstie that they will
have to ddrdsrsaids‘sl ti'ts, "al ready required in the code
before now."”

The issuance of occupation and building permits will depend on whether the builder has complied with
the foundation requirements.

The policy and form will be presented to the San Angelo City Council either at this Tuesday’s meeting or
at the first meeting in May, Torres said.

* %k 3k

The Homeowners of Texas, a homeowners advocacy group that lobbied for the amendment, said it is a
step in the right direction but that it doesn’t go far enough.

“That isn't even a slap on the hand for homebuil
doi ng isald Wayheddswell, 4 spokesman for the group.® We need t o have cri mi:t
this state. We need to have |licensing and the abil

Lou McCreary, an attorney and general counsel for the group, said the policy San Angelo is enacting
doesn’t go far enough either. He points to a local policy passed recently in Hutto in response to
extensive foundational issues that requires concrete foundations more than a few hundred square feet
in size to be approved by a state-certified engineer.

“1t’s not beefy enouCrearysatd ofiSah Angelo’sippoposed policyf “ Sox etchuet i n
city of San Angelo in my opinion needs to make it clear that any house with a concrete slab has to be
approved by a structuralgni neer . ”

McCreary said builders in Texas sometimes avoid requirements to maximize profits.

“The real problem i s, bui |l derhssaiddoMaroyt ddfaviehdm are
totally ignorant of soil conditions and then the big afistate compani es that c ome
because they'  re | ooking for the cheapest product
of Ilike the perfect storm for the consumer .’

[Even though builders (consumers too) can find free soil analysis data online through the U.S.
Department of Agriculture, they often don’t use the tool so it can’t be proved that they knew
ahead of time that the soil conditions were risky for building. For an example of what’s available,
see our Web Soil Survey Analysis of The Hills of Riivermist in San Antonio.]

Having an adequate foundation is only part of the battle. Expansive soil also creates problems with
water drainage and absorption.

The owners of a row of brand new homes along Hunters Glen Road built at the base of the upper bluffs
in the Bluffs neighborhood are experiencing some of the same problems as the Montgomeries —
cracking walls and driveways, jammed doors and fieldstone siding coming loose. The yards of almost
every one of the houses, each purchased for about $185,000, also turn into mini-swamps when it rains.

The problem is exacerbated by their location — they catch runoff from the upper bluffs.

The builder of the houses is Danny Aguero, who is president of the San Angelo Homebuilders
Association. He said the foundations for the houses he built along Hunters Glen Road are specially
engineered for that type of soil, but declined to answer any other questions for this story.

“Wheneweragin, we get |l akes in our backyasuidls beca
Thomas Green, who moved into one of the houses a little more than a year ago.


http://www.homeownersoftexas.org/Rivermist_Soil_Survey.pdf

Green, who said his neighbors have it worse than he does, said Aguero didn’t consistently respond to
calls about the problems early on, so he hasn’t tried calling recently. He said he has dug a drainage ditch
and planted grass in an effort to prevent soil in his front yard from washing into the street when it rains.

“1 think hito® ftihi st wass p hirmas &reet saidobAguerb.t hi s pr obl
One family, who declined to be named because they said they reached an agreement with Aguero about
installing a French drain, has had to dig a trench behind their backyard fence that is about a half-foot

deep to keep water from pouring into their backyard.

Charles Japhet, an attorney in San Antonio who has represented homeowners and builders in cases
involving structural issues, said a homeowner’s success in a lawsuit often comes down to using
standards established by the National Association of Homebuilders to determine whether damage to

the foundation makes the structure uninhabitable.

Japhet said that most builders use engineered foundations when they should, but some don’t.

“When you agetouindtati on i ssue, it’s an issue of
i ssue. That’'s the real i ssue, is if it’s the
i nhabitants.”

But Japhet said there often is a fine line, because foundations are meant to move.

“They' ' re designed to move, and a | ot of ti mes
side of the building or another, and it’'s not
t he way uiptp’'o s eldphetsaid. wor k, ”

And when the warranty runs out and the issue proves purely to be cosmetic, homeowners don’t have a

lot of legal clout, Japhet said.

Of course, the Montgomeries and the Homeowners of Texas will tell you that homeowners don’t have
sufficient legal clout in either situation.

Scott Montgomerie is hesitant to talk about the details of the couple’s pending civil case, but said he
wanted to tell his story to serve as an example so others can avoid a similar fate.

“You canmedplad ltoov | ose their fortunes. You just
he said.

[This article also includes good reader comments, and the photos link to LARGER images.]

ADDITIONAL RESOURCES:

e HB 2649 becomes law — http://www.legis.state.tx.us/tlodocs/81R/billtext/pdf/HB02649F.pdf
HOT, working with the Texas Society of Professional Engineers, helped pass this important bill to
require engineered foundations for homes built on expansive soil.

e Soil Issues for Residential Construction (http://homeownersoftexas.org/Soil Issues.pdf) is an
easy-to-read white paper explaining the effects of expansive and contaminated soils.

e Web Soil Survey: Hills of Rivermist (http://homeownersoftexas.org/Rivermist Soil Survey.pdf)
is an analysis of U.S. Department of Agriculture data showing that the land was highly expansive
and known to be “very limited” for building long before a collapsed retaining wall was built.

e Water Balloon Fight (http://homeownersoftexas.org/Rivermist Water Balloon Theory.pdf)
uses the analogy of a water balloon to explain why Centex’s retaining wall design may not work.
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