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Introduction by Homeowners of Texas

We prepared this list to help you start tracking bills of interest, but we won’t be updating it during the session. Please use Texas Legislature Online (www.legis.state.tx.us) to follow your favorite legislation since this great tool lets you search by bill number, author or keyword. That’s how I compiled this list. I cut/paste the text of each bill into this document, added [general comments] and highlights, reformatting the text and editing the titles for easier reading, and adding a Table of Contents that can take you to a specific page. Please send me your comments because our position can change with new insights (and bill amendments). 

Wayne Caswell, Director, Homeowners of Texas, Inc. (waynecaswell@homeownersoftexas.org)

HB4086 by Farrar – GOOD – energy efficiency
[HOT: This bill adopts IRC2009 as the energy code for Texas. We generally like the bill but don’t think it makes sense to limit IRC2009 to just energy efficiency. It should be adopted as the building code for Texas.]
SECTION 1.  Section 388.003, Health and Safety Code, is amended by amending Subsections (a) and (b) and adding Subsection (b-4) to read as follows:

(a)  To achieve energy conservation in single-family residential construction, the energy efficiency chapter of the International Residential Code, as it existed on January 1, 2009 [May 1, 2001], is adopted as the energy code in this state for single-family residential construction.

(b)  To achieve energy conservation in all other residential, commercial, and industrial construction, the International Energy Conservation Code as it existed on January 1, 2009 [May 1, 2001], is adopted as the energy code for use in this state for all other residential, commercial, and industrial construction. [HOT: Why not just combine (a) and (b) and say “all residential, commercial, and industrial construction”?
(b-4)  The State Energy Conservation Office shall:
(1)  not later than the 180th day before the date a new edition of the International Residential Code or International Energy Conservation Code is scheduled to be published, and in cooperation with the laboratory, the Public Utility Commission of Texas, and interested persons under Subsection (b-2), identify a list of energy code improvements anticipated to be contained in the new edition and develop market transformation programs to train builders, architects, and tradesmen to meet the anticipated code improvements; and  [HOT: This good idea unfortunately puts the PUC in the homebuilding business, rather than TDLR or TRCC.]
(2)  identify additional energy efficiency measures, technologies, and practices that have the potential to significantly reduce energy use in buildings.
SECTION 2.  Section 388.003(b-1), Health and Safety Code, as added by Chapters 262 (S.B. 12) and 939 (H.B. 3693), Acts of the 80th Legislature, Regular Session, 2007, is reenacted and amended to read as follows:

(b-1)  If the State Energy Conservation Office determines, based on written recommendations from the laboratory, that the latest published edition of the International Residential Code energy efficiency provisions or the latest published edition of the International Energy Conservation Code will result in residential or commercial energy efficiency and air quality that is equivalent to or better than the energy efficiency and air quality achievable under the editions adopted under Subsection (a) or (b), the office shall [may] by rule adopt the equivalent or more stringent editions and substitute them for the energy codes described by Subsection (a) or (b).  The rule, if adopted, shall establish an effective date for the new energy codes but not earlier than nine months after the date of adoption.  The laboratory shall make its recommendations not later than six months after publication of new editions at the end of each three-year code development cycle of the International Residential Code and the International Energy Conservation Code.

SECTION 3.  Section 39.905, Utilities Code, is amended by adding Subsection (d-1) to read as follows:

(d-1)  In addition to the market-transformation programs described by Subsection (d), the commission shall establish, and each utility shall implement, market-transformation incentive programs that:
(1)  encourage the use of new building technologies and construction practices that are anticipated to be included in a new edition of the International Residential Code or International Energy Conservation Code;
(2)  offer incentives for a building that exceeds by at least 15 percent the energy conservation standards of the most current edition of the International Residential Code or International Energy Conservation Code;
(3)  offer increased incentives for a building that exceeds by at least 30 percent the energy conservation standards of the most current edition of the International Residential Code or International Energy Conservation Code; and
(4)  encourage the testing of new building technologies and construction practices that:
(A)  have significant potential to reduce building energy use by 50 percent or more within 10 years of the date the incentive is given; and
(B)  integrate renewable energy into building designs.
SECTION 4.  This Act takes effect September 1, 2009.

HB3826 by Leibowitz – OK – undocumented workers
[HOT: If a builder hires undocumented workers AND builds more than 100 homes per year, it can force homeowners to use the TRCC. This compromise bill has good intensions but unintended consequences. Keeping the TRCC state inspection process in effect in some cases but not others adds complexity and confusion. We propose abolishing TRCC dispute resolution all together, or at least making it an option for Texas homeowners. The TRCC should not force its dispute resolution process upon homeowners as a substitute for other legal remedies, including access to the court system. That role should be provided by trained legal experts (judges and lawyers) and subject to traditional laws of discovery, precedence setting, and appeal. What Texas homeowners need is regulation of the homebuilding industry; not roadblocks to the legal system and a registration process that’s a poor substitute for licensing.]
SECTION 1.  Section 426.001, Property Code, is amended by amending Subsection (c) and adding Subsection (b-1) to read as follows:

(b-1)  Chapters 426 through 429 do not apply to a dispute if:
(1)  the builder or any subcontractor of the builder employs an undocumented worker for the construction project that is the subject of the dispute; OR [By changing “and” to “or” the TRCC’s dispute resolution would apply to fewer cases but still be available to smaller builders who only use documented workers.]
(2)  the builder has registered 100 homes or more with the commission during the commission's preceding fiscal year. [A problem with defining when TRCC dispute resolution applies is the incentive it gives builders to NOT register projects and to CONCEAL records of using undocumented workers, knowing that the burden of proof is upon homeowners filing complaints. The TRCC is already unable to enforce registration of new homes and remodeling projects. According to the agency’s testimony, only about 50% of remodeling projects in the Dallas area were registered. This provision could make things worse.]
(c)  For the purposes of this section:
(1)  "Damage[, "damage] to goods" does not include damage to a home.

(2)  "Undocumented worker" means a person who is not lawfully entitled to be present and employed in the United States.
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB3629 by Todd Smith – EXCELLENT – Licensing within the TRCC
[HOT: This bill reforms TRCC and transforms it from a dispute resolution agency with mandatory state inspection to a regulatory agency with licensing authority. The agency maintains an inspection process to confirm defects in a complaint, but that process is no longer mandatory before other legal remedies. The agency also maintains its task of setting warranty standards. The Texas Department of Insurance will oversee warranty companies and claims. We are pleased to see yet another bill that replaces builder Registration with Licensing.
Our suggested improvements include: (1) add an examination requirement to prove builder competency and (2) minimize builder influence by establishing an industry advisory panel, as opposed to giving builders rule-making authority on the commission. HB2243 addresses those issues, but the ultimate may be a combination of the best features of all submitted bills.
SECTION 1.  Title 12, Insurance Code, is amended by adding Chapter 3504 and a heading to read as follows:

CHAPTER 3504. THIRD-PARTY WARRANTY COMPANIES FOR CERTAIN RESIDENTIAL CONSTRUCTION
SECTION 2.  Section 430.008, Property Code, is transferred to Chapter 3504, Insurance Code, redesignated as Section 3504.001, and amended to read as follows:

Sec. 3504.001 [430.008].  REGULATION AND APPROVAL OF THIRD-PARTY WARRANTY COMPANY FOR CERTAIN RESIDENTIAL CONSTRUCTION.  (a)  The department [commission] may approve as a third-party warranty company for the purposes of Section 430.009, Property Code:

(1)  an entity that has operated warranty programs in this state for at least five years; [HOT: Regardless of how long the warranty company has been operating, it must be insured. Otherwise the same bad warranties can continue.]
(2)  a company whose performance is insured by an insurance company authorized to engage in the business of insurance in this state;  or

(3)  an insurance company that insures the warranty obligations of a builder under the statutory warranty and building and performance standards as provided by Chapter 430, Property Code.

(b)  A third-party warranty company must submit to the department [commission] an annual application and fee in the form and in the amount required by the commissioner [commission] by rule before the company may be approved under this section.

SECTION 3.  Section 214.906, Local Government Code, is amended to read as follows:

Sec. 214.906.  VERIFICATION OF BUILDER REGISTRATION.  A municipality may not issue a building permit to a builder, as defined by Section 401.003, Property Code, for construction described by Section 401.003(a), Property Code, unless the municipality has verified that the builder is licensed by [registered with] the Texas Residential Construction Commission under Chapter 416, Property Code, or is exempt from holding a license [registration] under Section 401.005, Property Code. [HOT: Don’t use the terms Registration and Licensing interchangeably, because it adds confusion. They are NOT the same thing.]
SECTION 4.  Sections 27.001(4), (5), and (8), Property Code, are amended to read as follows:

(4)  "Construction defect" [has the meaning assigned by Section 401.004 for an action to which Subtitle D, Title 16, applies and for any other action] means a matter concerning the design, construction, or repair of a new residence, of an alteration of or repair or addition to an existing residence, or of an appurtenance to a residence, on which a person has a complaint against a contractor.  The term may include any physical damage to the residence, any appurtenance, or the real property on which the residence and appurtenance are affixed proximately caused by a construction defect.

(5)  "Contractor":

(A)  means:

(i)  a person [builder, as defined by Section 401.003,] contracting with an owner for the construction or repair of a new residence, for the repair or alteration of or an addition to an existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence;

(ii)  any person contracting with a purchaser for the sale of a new residence constructed by or on behalf of that person; or

(iii)  a person contracting with an owner or the developer of a condominium for the construction of a new residence, for an alteration of or an addition to an existing residence, for repair of a new or existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence; and

(B)  includes:

(i)  an owner, officer, director, shareholder, partner, or employee of the contractor; and

(ii)  a risk retention group registered under Chapter 2201 [Article 21.54], Insurance Code, that insures all or any part of a contractor's liability for the cost to repair a residential construction defect.

(8)  "Structural failure" [has the meaning assigned by Section 401.002 for an action to which Subtitle D, Title 16, applies and for any other action] means actual physical damage to the load-bearing portion of a residence caused by a failure of the load-bearing portion.

SECTION 5.  Section 27.002(b), Property Code, is amended to read as follows:

(b)  To [Except as provided by this subsection, to] the extent of conflict between this chapter and any other law, including the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a common law cause of action, this chapter prevails.  [To the extent of conflict between this chapter and Title 16, Title 16 prevails.]

SECTION 6.  Section 27.003(a), Property Code, is amended to read as follows:

(a)  In an action to recover damages or other relief arising from a construction defect:

(1)  a contractor is not liable for any percentage of damages caused by:

(A)  negligence of a person other than the contractor or an agent, employee, or subcontractor of the contractor;

(B)  failure of a person other than the contractor or an agent, employee, or subcontractor of the contractor to:

(i)  take reasonable action to mitigate the damages; or

(ii)  take reasonable action to maintain the residence;

(C)  normal wear, tear, or deterioration;

(D)  normal shrinkage due to drying or settlement of construction components within the tolerance of building standards; or

(E)  the contractor's reliance on written information relating to the residence, appurtenance, or real property on which the residence and appurtenance are affixed that was obtained from official government records, if the written information was false or inaccurate and the contractor did not know and could not reasonably have known of the falsity or inaccuracy of the information; and

(2)  if an assignee of the claimant or a person subrogated to the rights of a claimant fails to provide the contractor with the written notice and opportunity to inspect and offer to repair required by Section 27.004 [or fails to request state-sponsored inspection and dispute resolution under Chapter 428, if applicable,] before performing repairs, the contractor is not liable for the cost of any repairs or any percentage of damages caused by repairs made to a construction defect at the request of an assignee of the claimant or a person subrogated to the rights of a claimant by a person other than the contractor or an agent, employee, or subcontractor of the contractor.

SECTION 7.  Sections 27.004(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  Before [In a claim not subject to Subtitle D, Title 16, before] the 60th day preceding the date a claimant seeking from a contractor damages or other relief arising from a construction defect initiates an action, the claimant shall give written notice by certified mail, return receipt requested, to the contractor, at the contractor's last known address, specifying in reasonable detail the construction defects that are the subject of the complaint.  On the request of the contractor, the claimant shall provide to the contractor any evidence that depicts the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect, including expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure.  During the 35-day period after the date the contractor receives the notice, and on the contractor's written request, the contractor shall be given a reasonable opportunity to inspect and have inspected the property that is the subject of the complaint to determine the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect.  The contractor may take reasonable steps to document the defect.  [In a claim subject to Subtitle D, Title 16, a contractor is entitled to make an offer of repair in accordance with Subsection (b).  A claimant is not required to give written notice to a contractor under this subsection in a claim subject to Subtitle D, Title 16.]

(b)  Not [later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable, or not] later than the 45th day after the date the contractor receives the notice [under this section, if Subtitle D, Title 16, does not apply], the contractor may make a written offer of settlement to the claimant.  The offer must be sent to the claimant at the claimant's last known address or to the claimant's attorney by certified mail, return receipt requested.  The offer may include either an agreement by the contractor to repair or to have repaired by an independent contractor partially or totally at the contractor's expense or at a reduced rate to the claimant any construction defect described in the notice and shall describe in reasonable detail the kind of repairs which will be made.  The repairs shall be made not later than the 45th day after the date the contractor receives written notice of acceptance of the settlement offer, unless completion is delayed by the claimant or by other events beyond the control of the contractor.  If a contractor makes a written offer of settlement that the claimant considers to be unreasonable:

(1)  on or before the 25th day after the date the claimant receives the offer, the claimant shall advise the contractor in writing and in reasonable detail of the reasons why the claimant considers the offer unreasonable; and

(2)  not later than the 10th day after the date the contractor receives notice under Subdivision (1), the contractor may make a supplemental written offer of settlement to the claimant by sending the offer to the claimant or the claimant's attorney.

(c)  If [compliance with Subtitle D, Title 16, or] the giving of the notice under Subsections (a) and (b) within the period prescribed by those subsections is impracticable because of the necessity of initiating an action at an earlier date to prevent expiration of the statute of limitations or if the complaint is asserted as a counterclaim, [compliance with Subtitle D, Title 16, or] the notice is not required.  However, the action or counterclaim shall specify in reasonable detail each construction defect that is the subject of the complaint.  The [If Subtitle D, Title 16, applies to the complaint, simultaneously with the filing of an action by a claimant, the claimant must submit a request under Section 428.001.  If Subtitle D, Title 16, does not apply, the] inspection provided for by Subsection (a) may be made not later than the 75th day after the date of service of the suit, request for arbitration, or counterclaim on the contractor, and the offer provided for by Subsection (b) may be made [not later than the 15th day after the date the state-sponsored inspection and dispute resolution process is completed, if Subtitle D, Title 16, applies, or] not later than the 60th day after the date of service [, if Subtitle D, Title 16, does not apply].  If, while an action subject to this chapter is pending, the statute of limitations for the cause of action would have expired and it is determined that the provisions of Subsection (a) were not properly followed, the action shall be abated to allow compliance with Subsections (a) and (b).

(d)  The court or arbitration tribunal shall abate an action governed by this chapter if Subsection (c) does not apply and the court or tribunal, after a hearing, finds that the contractor is entitled to abatement because the claimant failed to [comply with the requirements of Subtitle D, Title 16, if applicable, failed to] provide the notice or failed to give the contractor a reasonable opportunity to inspect the property as required by Subsection (a), or failed to follow the procedures specified by Subsection (b).  An action is automatically abated without the order of the court or tribunal beginning on the 11th day after the date a motion to abate is filed if the motion:

(1)  is verified and alleges that the person against whom the action is pending did not receive the written notice required by Subsection (a), the person against whom the action is pending was not given a reasonable opportunity to inspect the property as required by Subsection (a), or the claimant failed to follow the procedures specified by Subsection (b) [or Subtitle D, Title 16];  and

(2)  is not controverted by an affidavit filed by the claimant before the 11th day after the date on which the motion to abate is filed.

SECTION 8.  Section 27.0042(b), Property Code, is amended to read as follows:

(b)  A contractor may not elect to purchase the residence under Subsection (a) if [:
[(1)] the residence is more than five years old at the time an action is initiated [; or
[(2)  the contractor makes such an election later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable].

SECTION 9.  Section 41.007(a), Property Code, is amended to read as follows:

(a)  A contract for improvements to an existing residence described by Section 41.001(b)(3) must contain:

(1)  the contractor's license [certificate of registration] number from the Texas Residential Construction Commission if the contractor is required to be licensed [register] as a builder by [with] the commission;

(2)  the address and telephone number at which the owner may file a complaint with the Texas Residential Construction Commission about the conduct of the contractor if the contractor is required to be licensed [register] as a builder by [with] the commission; and

(3)  the following warning conspicuously printed, stamped, or typed in a size equal to at least 10-point bold type or computer equivalent:

"IMPORTANT NOTICE:  You and your contractor are responsible for meeting the terms and conditions of this contract.  If you sign this contract and you fail to meet the terms and conditions of this contract, you may lose your legal ownership rights in your home.  KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW."

SECTION 10.  Chapter 401, Property Code, is amended by adding Section 401.0011 to read as follows:

Sec. 401.0011.  PURPOSE; TEXAS RESIDENTIAL CONSTRUCTION COMMISSION.  (a)  The Texas Residential Construction Commission oversees builders licensed by the commission to ensure that builders are responsible and accountable to the homeowners with whom they contract. [HOT: To ensure they are also capable, they must be tested.]
(b)  The commission's mission includes ensuring the protection of the public by educating builders and homeowners about all aspects of the residential construction industry affecting the building or remodeling of homes. [HOT: Dispute resolution via SIRP is not mentioned. Regulation via licensing is.]
SECTION 11.  Section 401.002(6), Property Code, is amended to read as follows:

(6)  "Home" means the real property and improvements and appurtenances for a single-family or two-family dwelling of up to three stories [house or duplex].

SECTION 12.  Sections 401.003(a), (b), and (d), Property Code, are amended to read as follows:

(a)  In this title, "builder" means any person who, for a fixed price, commission, fee, wage, or other compensation, sells, constructs, or supervises or manages the construction of, or contracts for the construction of or the supervision or management of the construction of:

(1)  a new home;

(2)  a material improvement to a home, including [other than] an improvement solely to replace or repair a roof of an existing home, the construction of a swimming pool, or the repair of the foundation of the home; or

(3)  an improvement to the interior of an existing home when the cost of the work exceeds $10,000.

(b)  The term includes:

(1)  an owner, officer, director, shareholder, partner, affiliate, subsidiary, or employee of the builder;

(2)  a risk retention group governed by Chapter 2201 [Article 21.54], Insurance Code, that insures all or any part of a builder's liability for the cost to repair a residential construction defect; and

(3)  a third-party warranty company governed by Chapter 3504, Insurance Code, and its administrator.

(d)  The term does not include a nonprofit business entity that is exempt from taxation under Section 501(c)(3), Internal Revenue Code, if:

(1)  the construction or supervision or management of the construction of the home, material improvement, or improvement sold by the nonprofit business entity is performed by a builder licensed [registered] under this title;

(2)  the builder contractually agrees to comply with the provisions of this title;

(3)  the builder is contractually liable to the homeowner for the warranties and building and performance standards of this title; and

(4)  the nonprofit business entity does not participate directly in the construction of the home, material improvement, or improvement.

SECTION 13.  Section 401.005(c), Property Code, is amended to read as follows:

(c)  An individual who builds a home or a material improvement to a home and sells the home immediately following completion of the building or remodeling and does not live in the home for at least one year following completion of the building or remodeling is responsible as a builder under the warranty obligation created by this title for work completed by the individual.  Responsibility under this subsection requires [does not automatically require] an individual to obtain a license [register] under Section 416.001.

SECTION 14.  Section 401.006, Property Code, is amended to read as follows:

Sec. 401.006.  SUNSET PROVISION.  The Texas Residential Construction Commission is subject to Chapter 325, Government Code (Texas Sunset Act). Unless continued in existence as provided by that chapter, the commission is abolished and this title expires September 1, 2013 [2009].

SECTION 15.  Sections 401.007(a), (b), and (c), Property Code, are amended to read as follows:

(a)  The [If the] commission [has reasonable cause to believe that a person is violating a statute to which this chapter applies, the commission, in addition to any other authorized action,] may issue an emergency order, including an emergency order to cease and desist, to any person regardless of whether the person is a builder licensed under this title [from the violation or an order to take affirmative action, or both], to enforce a statute to which this chapter applies if the commission determines that an emergency exists requiring immediate action to protect the public health and safety or if the commission has reasonable cause to believe that a person is violating a statute to which this chapter applies.  The commission may issue the emergency order without notice and hearing or with any notice and hearing the commission considers practicable under the circumstances [compliance].  A person may appeal the order directly to district court in accordance with Chapter 2001, Government Code.

(b)  The [Before issuing an order under this section, the] commission shall set the time and place and give notice for a hearing to affirm, modify, or set aside an emergency order that was issued without a hearing [of a hearing before a hearings officer].  The hearing is governed by Chapter 2001, Government Code.  Based on the findings of fact, conclusions of law, and recommendations of the hearings officer, the commission by order may find whether a violation has occurred.

(c)  The commission, after providing notice and an opportunity to appear for a hearing, may impose against a person who violates an emergency [a cease and desist] order an administrative penalty in an amount not to exceed $1,000 for each day of violation.  In addition to any other remedy provided by law, the attorney general or the commission may institute in district court a suit for injunctive relief and to collect an administrative penalty.  A bond is not required of the commission with respect to injunctive relief granted under this section.  In the action, the court may enter as proper an order awarding a preliminary or final injunction.

SECTION 16.  Sections 406.001(a) and (c), Property Code, are amended to read as follows:

(a)  The Texas Residential Construction Commission consists of 11 [nine] members appointed by the governor with the advice and consent of the senate as follows: [HOT: This helps to minimize the influence builders have on the agency, but better public protection would come from having industry reps serve on an Advisory Council as opposed to on the commission itself.]
(1)  four members must be builders who each hold a license [certificate of registration] under Chapter 416;

(2)  four [three] members must be representatives of the general public;

(3)  one member must be a licensed professional engineer who practices in the area of residential construction; [and]

(4)  one member must be [either] a licensed architect who practices in the area of residential construction; and
(5)  one member must be [or] a building inspector who meets the requirements set forth in Chapter 427 and practices in the area of residential construction.

(c)  A person may not be a public member of the commission if the person or the person's spouse:

(1)  is a builder licensed [registered] with the commission, or is otherwise registered, certified, or licensed by a regulatory agency in the field of residential construction;

(2)  is employed by or participates in the management of a business entity or other organization regulated by or receiving money from the commission;

(3)  owns or controls, directly or indirectly, more than a 10 percent interest in a business entity or other organization regulated by or receiving money from the commission; or

(4)  uses or receives a substantial amount of tangible goods, services, or money from the commission other than compensation or reimbursement authorized by law for commission membership, attendance, or expenses.

SECTION 17.  Section 406.002(a), Property Code, is amended to read as follows:

(a)  Commission members serve staggered six-year terms, with three or four members' terms expiring February 1 of each odd-numbered year.  The terms of three of the builder representatives must expire in different odd-numbered years.  The terms [term] of three [one] of the representatives of the general public must expire in different [each] odd-numbered years [year].

SECTION 18.  Section 406.004(b), Property Code, is amended to read as follows:

(b)  A person may not be a public member of the commission and may not be a commission employee employed in a "bona fide executive, administrative, or professional capacity," as that phrase is used for purposes of establishing an exemption to the overtime provisions of the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 201 et seq.) and its subsequent amendments, if:

(1)  the person is an officer, employee, manager, or paid consultant of a Texas trade association [or consumer association] in the field of residential construction, including the business of supplying construction materials, or the field of real estate sales, including the issuance of title insurance; or

(2)  the person's spouse is an officer, manager, or paid consultant of a Texas trade association or consumer association in the field of residential construction, including the business of supplying construction materials, or the field of real estate sales, including the issuance of title insurance. [NO! A representative of a consumer advocacy association is “exactly” the sort of representation that’s needed – someone knowledgeable and passionate about consumer issues.]
SECTION 19.  Section 408.001, Property Code, is amended to read as follows:

Sec. 408.001.  RULES.  The commission shall adopt rules as necessary for the implementation of this title, including rules[:
[(1)  governing the state-sponsored inspection and dispute resolution process, including building and performance standards, administrative regulations, and the conduct of hearings under Subtitle D;
[(2)]  establishing limited statutory warranty and building and performance standards for residential construction[;
[(3)  approving third-party warranty companies; and
[(4)  approving third-party inspectors].

SECTION 20.  Section 408.002(c), Property Code, is amended to read as follows:

(c)  The commission may charge a reasonable fee for:

(1)  [a homeowner to submit a request for state-sponsored inspection under Subtitle D;
[(2)]  providing public information requested under Chapter 552, Government Code, excluding information requested from the commission under Section 409.001; or

(2) [(3)]  producing, mailing, and distributing special printed materials and publications generated in bulk by the commission for use and distribution by builders.

SECTION 21.  Section 409.001, Property Code, is amended to read as follows:

Sec. 409.001.  PUBLIC INTEREST INFORMATION.  (a)  The commission shall prepare information of public interest describing the functions of the commission, the provisions of the limited statutory warranty and building and performance standards, [the state-sponsored inspection and dispute resolution process,] and the procedures by which complaints [or requests] are filed with and resolved by the commission.

(b)  The commission shall make the information available to the public and appropriate state agencies and shall post the information on the commission's website.  The commission shall make the information available on the commission's website in a format that allows builders to download the information and provide it to homeowners as required by Subsection (c).
(c)  Within 30 days of registering a home as [the receipt by the commission of the registration] required by Section 426.003, a builder [the commission] shall provide [mail] a copy of the information of public interest described in Subsection (a) to the owner of the home as described in the registration.

(d)  The commission shall also prepare and make available on the commission's website information regarding the different categories and designations of builders in this state as well as different options that builders may offer homeowners related to the construction or remodeling of a home. [HOT: While we’re at it, how about restoring the ability to see who has bought new homes? After the Carole Keeton Strayhorn report published survey results and criticized the TRCC, the data was subsequently blocked, even through an Open Records request, specifically to prevent such surveys from embarrassing the TRCC and homebuilding industry again.]
SECTION 22.  Section 409.0011(b), Property Code, is amended to read as follows:

(b)  The commission shall create and make accessible to the public an electronic list and a hard-copy list of builders who:

(1)  are licensed [registered] with the commission; and

(2)  provide in this state building services, including accessible floor plans, to persons with mobility-related special needs.

SECTION 23.  Section 409.004, Property Code, is amended to read as follows:

Sec. 409.004.  DIRECTORY OF BUILDERS.  The commission shall make available to the public a list of each builder who holds a license [certificate of registration] issued under Chapter 416.

SECTION 24.  The heading to Subtitle C, Title 16, Property Code, is amended to read as follows:

SUBTITLE C. BUILDER LICENSING [REGISTRATION]

SECTION 25.  The heading to Chapter 416, Property Code, is amended to read as follows:

CHAPTER 416. LICENSE [CERTIFICATE OF REGISTRATION]

SECTION 26.  Section 416.001, Property Code, is amended to read as follows:

Sec. 416.001.  LICENSE [REGISTRATION] REQUIRED; RULES. (a)  Notwithstanding any other law, a [A] person may not engage in business as a builder in this state or act as a builder unless the person holds a license [certificate of registration] under this chapter.

(b)  The commission shall adopt all rules necessary to implement the licensing program under this chapter, including rules relating to:
(1)  license eligibility including the education and experience required to obtain a license;
(2)  renewal requirements, examination requirements, and continuing education requirements for license holders;
(3)  security and insurance requirements;
(4)  disciplinary actions; and
(5)  any other issues determined necessary by the commission.
SECTION 27.  The heading to Section 416.002, Property Code, is amended to read as follows:

Sec. 416.002.  LICENSE APPLICATION [FOR CERTIFICATE].

SECTION 28.  Sections 416.002(a) and (e), Property Code, are amended to read as follows:

(a)  An applicant for an original or renewal license [certificate of registration] must submit an application on a form prescribed by the commission.

(e)  Based on a commission investigation of an alleged violation of Sections 418.001(a)(12)-(18) [418.001(a)(14)-(20)], the commission may require an applicant for renewal of a license [certificate of registration] to disclose to the commission every person with an ownership interest in the applicant's business as a builder.  This subsection does not apply to a publicly traded company.

SECTION 29.  Section 416.004(a), Property Code, is amended to read as follows:

(a)  The commission shall charge and collect:

(1)  a filing fee for an application for an original license [certificate of registration] that does not exceed $500;

(2)  a fee for renewal of a license [certificate of registration] that does not exceed $300; and

(3)  a late fee that does not exceed the amount of the fee due if payment of a license [registration] application or renewal fee due under this title is late.

SECTION 30.  Chapter 416, Property Code, is amended by adding Section 416.0041 to read as follows:

Sec. 416.0041.  SECURITY REQUIREMENTS.  (a)  As a guarantee that a builder will meet the builder's obligations under this subtitle, each licensed builder shall maintain with the commission a bond or other security accepted by the commission.
(b)  A bond posted as security must:
(1)  be issued by an insurer authorized to engage in the business of insurance in this state;
(2)  be continuous;
(3)  be cancelable by the surety only after at least  90 days' notice to the commission; and
(4)  recognize that the obligation continues for the terms of the contracts written by the builder while the bond is in force.
(c)  Any security provided under this section in a form other than a bond must be convertible to cash by the commission for the benefit of persons who contract with the builder in this state, without resort to the courts, if the commission determines that the builder is in default of the builder's financial obligations to those contract holders.  Any amount remaining after all contract holders' claims are paid must be returned to the builder not later than the 120th day after the date the last outstanding contract expires.
SECTION 31.  Section 416.005, Property Code, is amended to read as follows:

Sec. 416.005.  GENERAL ELIGIBILITY REQUIREMENTS.  A person may not receive a license [certificate of registration] under this chapter unless:

(1)  the person, at the time of the application:

(A)  is at least 18 years of age;  and

(B)  is a citizen of the United States or a lawfully admitted alien;  and

(2)  the commission is satisfied with the person's honesty, trustworthiness, and integrity based on information supplied or discovered in connection with the person's application. [HOT: There is no mention of a requirement to prove competency through education or experience. To obtain a license, builders must demonstrate an understanding of building codes at a minimum. Ideally, their preparatory education should also include estimating, project management, finance, and other business topics that help them succeed.]
SECTION 32.  Section 416.006, Property Code, is amended to read as follows:

Sec. 416.006.  ADDITIONAL ELIGIBILITY REQUIREMENTS FOR BUSINESS ENTITIES.  (a)  To be eligible for an original or renewal license [certificate of registration] under this chapter:

(1)  a corporation must designate one of its officers as its agent for the purposes of this chapter;

(2)  a limited liability company must designate one of its managers as its agent for the purposes of this chapter;  and

(3)  a partnership, limited partnership, or limited liability partnership must designate one of its managing partners as its agent for the purposes of this chapter.

(b)  A corporation, limited liability company, partnership, limited partnership, or limited liability partnership is not eligible to hold a license [be registered] under this chapter and may not act as a builder unless the entity's designated agent is individually licensed [registered] as a builder.

SECTION 33.  Section 416.007, Property Code, is amended to read as follows:

Sec. 416.007.  LICENSE ISSUANCE [OF CERTIFICATE].  (a)  Not later than the 15th day after the date the commission receives an application from an applicant who meets the requirements of this chapter, the commission shall issue a license [certificate of registration] to the applicant.

(b)  The license [certificate of registration] remains in effect for the period prescribed by the commission if the license [certificate] holder complies with this chapter and pays the appropriate renewal fees.

(c)  The commission shall issue one license [certificate of registration] for each business entity licensed [registered] under this chapter.

SECTION 34.  The heading to Section 416.008, Property Code, is amended to read as follows:

Sec. 416.008.  DENIAL OF LICENSE [REGISTRATION].

SECTION 35.  Section 416.008(a), Property Code, is amended to read as follows:

(a)  If the commission denies an application for an original license [certificate of registration] or a renewal application, the commission shall give written notice to the applicant not later than the 15th day after the date the commission receives the application.

SECTION 36.  Section 416.009, Property Code, is amended to read as follows:

Sec. 416.009.  LICENSE EXPIRATION [OF CERTIFICATE].  (a)  The commission may issue or renew a license [certificate of registration] for a period that does not exceed 24 months.

(b)  The commission by rule may adopt a system under which licenses [certificates of registration] expire on several dates during the year.  The commission shall adjust the date for payment of renewal fees accordingly.

(c)  In a year in which the expiration date for a license [certificate of registration] is changed, the renewal fee payable shall be prorated on a monthly basis so that the license [certificate] holder pays only that portion of the fee that is allocable to the number of months during which the license [certificate of registration] is valid.  On renewal of the license [certificate of registration] on the new expiration date, the total renewal fee is payable.

SECTION 37.  Sections 416.010(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  A builder shall maintain a fixed office location in this state.  The address of the builder's principal place of business must be designated on the license [certificate of registration].

(b)  Not later than the 30th day after the date a builder moves from the address designated on the license [certificate of registration], the builder shall submit an application, accompanied by the appropriate fee, for a license [certificate of registration] that designates the new location of the builder's principal place of business.  The commission shall issue a license [certificate of registration] that designates the new location if the new location complies with the requirements of this section.

(c)  If a builder operates under any name other than the name that is set forth on the builder's license [certificate of registration], the builder shall, within 45 days of operating under this other name, disclose this other name to the commission.

(d)  This section does not require a builder to obtain a license [certificate of registration] for each sales office.

SECTION 38.  Sections 416.012(a), (b), (c), (d), and (e), Property Code, are amended to read as follows:

(a)  The commission shall recognize or administer continuing education programs for builders licensed [registered] by the commission.  A licensed [registered] builder must participate in the programs to the extent required by this section to maintain the builder's license [registration].

(b)  A licensed builder [who registers for the first time on or after September 1, 2007,] must complete, during the first year the builder is licensed [registered] with the commission, five hours of continuing education, one hour of which must address ethics.

(c)  A licensed builder who has satisfied [is registered before September 1, 2007, and all other builders who register for the first time on or after September 1, 2007, and satisfy] the requirements of Subsection (b)[,] must thereafter complete three [five] hours of continuing education every two [five] years, one hour of which must address ethics. [HOT: That’s just 1.5 hours per year and not nearly enough to keep up with changes in laws and building science.]
(d)  The commission shall permit a licensed [registered] builder to receive continuing education credit for educational, technical, ethical, or professional management activities related to the practice of residential construction, including:

(1)  successfully completing or auditing a course sponsored by an institution of higher education;

(2)  successfully completing a course certified by a professional or trade organization;

(3)  attending a seminar, tutorial, short course, correspondence course, videotaped course, or televised course on the practice of residential construction;

(4)  participating in an in-house course sponsored by a corporation or other business entity;

(5)  teaching a course described by Subdivisions (1)-(4);

(6)  publishing an article, paper, or book on the practice of residential construction;

(7)  making or attending a presentation at a meeting of a residential or builder association or organization or writing a paper presented at the meeting;

(8)  participating in the activities of a residential or builder association, including serving on a committee of the organization;  and

(9)  engaging in self-directed study on the practice of residential construction.

(e)  A licensed [registered] builder may not receive more than one [two] continuing education credit hour [hours] during each two-year [five-year] period for engaging in self-directed study.

SECTION 39.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.  A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a license [registration or certification] under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162[, if found by a final nonappealable court judgment];

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 [or a fee due under Chapter 426];

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  [failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);
[(12)] engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

[(13)  a repeated failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;]

(12) [(14)]  failure to obtain a license [register as a builder] as required under Chapter 416;

(13) [(15)]  using or attempting to use a license [certificate of registration] that has expired or that has been revoked;

(14) [(16)]  falsely representing that the person holds a license [certificate of registration] issued under Chapter 416;

(15) [(17)]  acting as a builder using a name other than the name or names disclosed to the commission;

(16) [(18)]  aiding, abetting, or conspiring with a person who does not hold a license [certificate of registration] to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(17) [(19)]  allowing the person's license [certificate of registration] to be used by another person;

(18) [(20)]  acting as an agent, partner, or associate of a person who does not hold a license [certificate of registration] with the intent to evade the provisions of this title or rules adopted under this title;

[(21)  a failure to reasonably perform on an accepted offer to repair or a repeated failure to make an offer to repair based on:
[(A)  the recommendation of a third-party inspector under Section 428.004; or
[(B)  the final holding of an appeal under Chapter 429;]

(19) [(22)]  a repeated failure to respond to a commission request for information;

(20) [(23)]  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(21) [(24)]  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(22)  making threats, without justification, to a homeowner [(25) a repeated failure to comply with the requirements of Subtitle F]; or

(23) [(26)]  otherwise violating this title or a commission rule adopted under this title.

SECTION 40.  Section 418.002(a), Property Code, is amended to read as follows:

(a)  On a determination that a ground for disciplinary action under Section 418.001 exists, the commission may:

(1)  revoke or suspend a license [registration or certification] in the event of repeated prior violations that have resulted in disciplinary action;

(2)  probate the suspension of a license [registration or certification];

(3)  formally or informally reprimand a licensed [registered or certified] person; or

(4)  impose an administrative penalty under Chapter 419.

SECTION 41.  Section 418.004(c), Property Code, is amended to read as follows:

(c)  An appeal to a district court of a final decision of the commission under this section regarding a revocation or suspension of a license [registration or certification] is determined by substantial evidence.

SECTION 42.  Section 419.002(c), Property Code, is amended to read as follows:

(c)  A violation of Section 418.001(2) or (11) [(12)] is punishable by a penalty not to exceed $100,000.

SECTION 43.  Section 419.004, Property Code, is amended to read as follows:

Sec. 419.004.  ENFORCEMENT OF PENALTY.  If a person does not pay an administrative penalty imposed under this chapter and enforcement of the penalty is not stayed, the commission may:

(1)  refer the matter to the attorney general for collection of the penalty;  or

(2)  enforce any part of the order that specifies disciplinary action to be taken against the licensed [registered or certified] person if the licensed [registered or certified] person fails to pay the administrative penalty within the time prescribed.

SECTION 44.  Sections 420.001 and 420.002, Property Code, are amended to read as follows:

Sec. 420.001.  REQUIRED WRITTEN DISCLOSURE.  In a contract for the construction of a new home or an improvement to an existing home required to be registered under Section 426.003, the contract must contain a notice to the consumer in at least 10-point bold type or the computer equivalent that gives the telephone number of the commission and states:

STATE LAW REQUIRES THAT A PERSON HOLD A LICENSE ISSUED BY [CERTIFICATE OF REGISTRATION FROM] THE TEXAS RESIDENTIAL CONSTRUCTION COMMISSION IF THE PERSON CONTRACTS TO CONSTRUCT A NEW HOME OR IF THE PERSON CONTRACTS TO CONSTRUCT A MATERIAL IMPROVEMENT TO AN EXISTING HOME OR CERTAIN IMPROVEMENTS TO THE INTERIOR OF AN EXISTING HOME AND THE TOTAL COST OF THE IMPROVEMENT IS $10,000 OR MORE (INCLUDING LABOR AND MATERIALS).

YOU MAY CONTACT THE COMMISSION AT [insert commission's telephone number] TO FIND OUT WHETHER THE BUILDER HAS A VALID LICENSE [CERTIFICATE OF REGISTRATION]. THE COMMISSION HAS INFORMATION AVAILABLE ON THE HISTORY OF BUILDERS, INCLUDING SUSPENSIONS, REVOCATIONS, COMPLAINTS, AND RESOLUTION OF COMPLAINTS.

[THIS CONTRACT IS SUBJECT TO CHAPTER 426, PROPERTY CODE.  THE PROVISIONS OF THAT CHAPTER GOVERN THE PROCESS THAT MUST BE FOLLOWED IN THE EVENT A DISPUTE ARISES OUT OF AN ALLEGED CONSTRUCTION DEFECT.]  IF YOU HAVE A COMPLAINT CONCERNING A CONSTRUCTION DEFECT YOU MAY CONTACT THE COMMISSION AT THE TOLL-FREE TELEPHONE NUMBER [TO LEARN HOW TO PROCEED UNDER THE STATE-SPONSORED INSPECTION AND DISPUTE RESOLUTION PROCESS].

Sec. 420.002.  REQUIRED CONTRACT PROVISIONS.  In a contract for the construction of a new home or an improvement to an existing home required to be registered under Section 426.003, the contract is not enforceable against a homeowner unless the contract:

(1)  contains the builder's name and license [certificate of registration] number; and

(2)  contains the notice required by Section 420.001.

SECTION 45.  The heading to Subtitle D, Title 16, Property Code, is amended to read as follows:

SUBTITLE D.  [STATE-SPONSORED INSPECTION AND DISPUTE RESOLUTION PROCESS;]  STATUTORY WARRANTY AND BUILDING AND PERFORMANCE STANDARDS

SECTION 46.  Sections 430.001(d) and (e), Property Code, are amended to read as follows:

(d)  The International Residential Code for One- and Two-Family Dwellings that applies to nonelectrical aspects of residential construction for the purposes of the limited statutory warranties and building and performance standards adopted under this section is:

(1)  for residential construction located in a municipality or the extraterritorial jurisdiction of a municipality, the version of the International Residential Code applicable to nonelectrical aspects of residential construction in the municipality under Section 214.212, Local Government Code;

(2)  for residential construction located in an unincorporated area not in the extraterritorial jurisdiction of a municipality, the version of the International Residential Code applicable to nonelectrical aspects of residential construction in the municipality that is the county seat of the county in which the construction is located;  and

(3)  for residential construction located in an unincorporated area in a county that does not contain an incorporated area, the version of the International Residential Code that existed on May 1, 2009 [2001]. 
(e)  The National Electrical Code for One- and Two-Family Dwellings that applies to electrical aspects of residential construction for the purposes of this section is:

(1)  for residential construction located in a municipality or the extraterritorial jurisdiction of a municipality, the version of the National Electrical Code applicable to electrical aspects of residential construction in the municipality under Section 214.214, Local Government Code;

(2)  for residential construction located in an unincorporated area not in the extraterritorial jurisdiction of a municipality, the version of the National Electrical Code applicable to electrical aspects of residential construction in the municipality that is the county seat of the county in which the construction is located;  and

(3)  for residential construction located in an unincorporated area in a county that does not contain an incorporated area, the version of the National Electrical Code that existed on May 1, 2009 [2001].

SECTION 47.  Section 430.005(b), Property Code, is amended to read as follows:

(b)  This section does not exempt a builder in an area described by Subsection (a) from the builder licensing and home registration requirements imposed by this title, including the requirements of Sections 416.001 and 426.003.

SECTION 48.  Sections 430.009(a) and (c), Property Code, are amended to read as follows:

(a)  A builder may elect to provide a warranty through a third-party warranty company approved under Chapter 3504, Insurance Code [by the commission].

(c)  A third-party warranty company approved under Chapter 3504, Insurance Code, [by the commission] has all of the obligations and rights of a builder under this subtitle [regarding performance of repairs to remedy construction defects or payment of money instead of repair].

SECTION 49.  Section 430.010, Property Code, is amended to read as follows:

Sec. 430.010.  MINIMUM STANDARDS FOR DETERMINATION OF DEFECT. The commission by rule shall adopt defect inspection procedures to be used by a [A] third-party warranty company for the purposes of [shall use defect inspection procedures substantially similar to the procedures adopted by the commission under] this subtitle.  A warranty company may adopt warranty standards in addition to the standards adopted by the commission.  A third-party warranty company may not reduce the limited statutory warranty and building and performance standards, except that a third-party warranty company shall not be required to provide a warranty of habitability.

SECTION 50.  The following provisions of the Property Code are repealed:

(1)  Sections 27.001(3) and (9);

(2)  Section 27.004(l);

(3)  Sections 401.002(3), (4), (10), (11), (12), and (15);

(4)  Section 408.002(d);

(5)  Section 416.011;

(6)  Chapter 417;

(7)  Section 418.002(c);

(8)  Sections 426.001, 426.002, 426.004, 426.005, 426.006, 426.007, and 426.008;

(9)  Chapters 427, 428, and 429;

(10)  Sections 430.005(c) and 430.011(b);

(11)  Chapter 431; and

(12)  Subtitles E and F, Title 16.

SECTION 51.  (a)  Except as provided by this section, the changes in law made by this Act to Chapter 27, Property Code, and the repeal by this Act of Sections 426.005, 426.007, and 426.008, Property Code, apply only to an action commenced on or after the effective date of this Act.  An action commenced before the effective date of this Act or with respect to which a request was filed under Section 428.001, Property Code, before the repeal of that section by this Act, is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(b)  The change in law made by this Act to Section 27.003(a)(2), Property Code, applies only to a repair made on or after the effective date of this Act.  A repair made before the effective date of this Act is subject to the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(c)  Section 401.003, Property Code, as amended by this Act, applies only to activity described by that section, as amended by this Act, commenced on or after the effective date of this Act.  Activity commenced before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(d)  Section 401.005(c), Property Code, as amended by this Act, applies only to a home or material improvement to a home, the building or remodeling of which commences on or after the effective date of this Act.  A home or material improvement to a home described by Section 401.005(c), Property Code, as amended by this Act, the building or remodeling of which is commenced before the effective date of this Act is subject to the warranty obligation applicable to the home or material improvement to the home immediately before the effective date of this Act.

(e)  Section 401.007, Property Code, as amended by this Act, applies only to an order regarding an emergency or a violation of a statute to which Chapter 401, Property Code, applies that occurs on or after the effective date of this Act.  An order regarding an emergency or a violation of a statute that occurred before the effective date of this Act is governed by the law in effect at the time the emergency or violation occurred, and that law is continued in effect for that purpose.

(f)  Promptly after this Act takes effect, the governor shall appoint the two additional members to the Texas Residential Construction Commission as required by Section 406.001, Property Code, as amended by this Act.  In appointing those members, the governor shall appoint one person to a term expiring February 1, 2011, and one to a term expiring February 1, 2013.

(g)  Section 406.004(b), Property Code, as amended by this Act, applies only to a member of the Texas Residential Construction Commission appointed or reappointed on or after the effective date of this Act.  A commission member appointed or reappointed before the effective date of this Act is subject to the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(h)  The Texas Residential Construction Commission shall adopt rules as required by Chapter 416, Property Code, as amended by this Act, not later than December 1, 2009.  A person is not required to hold a license under Chapter 416, Property Code, as amended by this Act, until January 1, 2010.  A person registered as a builder under Chapter 416, Property Code, as it existed immediately before the effective date of this Act, is not required to comply with an examination requirement to obtain a license under Chapter 416, as amended by this Act, until September 1, 2014.

(i)  Section 418.001, Property Code, as amended by this Act, applies only to a ground for disciplinary action that occurs on or after the effective date of this Act.  A ground for disciplinary action that occurs before the effective date of this Act is governed by the law in effect at the time the ground for disciplinary action occurred, and that law is continued in effect for that purpose.

(j)  The change in law made by this Act to Section 420.001, Property Code, applies only to a contract entered into on or after January 1, 2010.  A contract entered into before that date is governed by the law in effect on the date the contract was entered into, and the former law is continued in effect for that purpose.

(k)  The repeal by this Act of Section 428.005, Property Code, does not apply to the receipt by a builder of a notice described by that section before the effective date of this Act.  The receipt by a builder of a notice described by that section before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(l)  The repeal by this Act of Section 436.003, Property Code, applies only to an arbitration initiated on or after the effective date of this Act.  An arbitration initiated before the effective date of this Act is governed by the law applicable to the arbitration immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(m)  The repeal by this Act of Chapter 437, Property Code, applies only to an arbitration award filed on or after the effective date of this Act.  An award filed before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(n)  The repeal by this Act of Chapter 438, Property Code, applies only to an arbitration award issued on or after the effective date of this Act.  An award issued before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 52.  Except as otherwise provided by this Act, this Act takes effect September 1, 2009.

HB3441 by Kleinschmidt – BAD – construction liens
[HOT: This is very similar to HB3400 by Darby and SB1532 by Hegar, adding an entity that renews or extends financing.]
SECTION 1.  Section 420.002, Property Code, is amended to read as follows:

Sec. 420.002.  REQUIRED CONTRACT PROVISIONS.  (a)In a contract for the construction of a new home or an improvement to an existing home required to be registered under Section 426.003, the contract is not enforceable against a homeowner unless the contract:

(1)  contains the builder's name and certificate of registration number; and

(2)  contains the notice required by Section 420.001.

(b)  Notwithstanding Subsection (a), a builder's failure to comply with that subsection does not invalidate a lien of an entity that:
(1)  provided third-party financing to a homeowner for the construction of a new home or an improvement to an existing home under a residential construction contract; or
(2)  renewed and extended financing for a purpose described by Subdivision (1).
SECTION 2.  This Act takes effect September 1, 2009.

HB3400 by Darby – BAD – construction liens 

[HOT: This is identical to SB1532 by Hegar.]
SECTION 1.  Section 420.002, Property Code, is amended to read as follows:

Sec. 420.002.  REQUIRED CONTRACT PROVISIONS.  (a)  In a contract for the construction of a new home or an improvement to an existing home required to be registered under Section 426.003, the contract is not enforceable against a homeowner unless the contract:

(1)  contains the builder's name and certificate of registration number; and

(2)  contains the notice required by Section 420.001.

(b)  Notwithstanding Subsection (a), a builder's failure to comply with this section does not invalidate a lien of an entity that provided third-party financing to a homeowner for the construction of a new home or an improvement to an existing home under a residential construction contract.
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB3349 by Gattis – OK – TRCC disciplinary action
[HOT: This adds failure to complete work as grounds for disciplinary action.]
SECTION 1.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.  A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a registration or certification under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162, if found by a final nonappealable court judgment;

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 or a fee due under Chapter 426;

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);

(12)  engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

(13)  a repeated failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;

(14)  failure to register as a builder as required under Chapter 416;

(15)  using or attempting to use a certificate of registration that has expired or that has been revoked;

(16)  falsely representing that the person holds a certificate of registration issued under Chapter 416;

(17)  acting as a builder using a name other than the name or names disclosed to the commission;

(18)  aiding, abetting, or conspiring with a person who does not hold a certificate of registration to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(19)  allowing the person's certificate of registration to be used by another person;

(20)  acting as an agent, partner, or associate of a person who does not hold a certificate of registration with the intent to evade the provisions of this title or rules adopted under this title;

(21)  a failure to reasonably perform on an accepted offer to repair or a repeated failure to make an offer to repair based on:

(A)  the recommendation of a third-party inspector under Section 428.004; or

(B)  the final holding of an appeal under Chapter 429;

(22)  a repeated failure to respond to a commission request for information;

(23)  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(24)  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(25)  a repeated failure to comply with the requirements of Subtitle F; [or]

(26)  failure to substantially complete all the obligations under an express contract for construction without reasonable grounds for the failure, if found to have done so by a final, nonappealable court judgment; or 
(27)  otherwise violating this title or a commission rule adopted under this title.

SECTION 2.  Section 418.001, Property Code, as amended by this Act, applies only to conduct that occurs on or after the effective date of this Act.  Conduct that occurs before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB3182 by Thompson – GOOD – warranties & lemon law
[HOT: This “lemon law” for homes seems to eliminate the TRCC’s SIRP process. Because TREC will administer this program and not TRCC, it should be better positioned to serve the public and less subject to undue influence by builders.]
SECTION 1.  Title 4, Property Code, is amended by adding Chapter 30 to read as follows:

CHAPTER 30.  TEXAS HOMEBUYER PROTECTION ACT
Sec. 30.001.  SHORT TITLE.  This chapter may be cited as the Texas Homebuyer Protection Act.
Sec. 30.002.  DEFINITIONS.  In this chapter:
(1)  "Administrator" means the administrator of the Texas Real Estate Commission.
(2)  "Commission" means the Texas Real Estate Commission.
(3)  "Contractor" means a person who, for compensation, engages in the construction, remodeling, repair, modification, or improvement of a building or a portion of a building used primarily for residential purposes.
(4)  "Defect" means a condition that prevents a home from conforming to a contractor's warranty, including a warranty described by Section 30.008(c) or any other warranty provided by law.
(5)  "Home" means a single-family house, duplex, triplex, or quadruplex or a unit in a multiunit structure used for residential purposes that is used or intended to be used as a dwelling by one of the owners.
(6)  "Homebuyer" means a person who:
(A)  purchased a home from a contractor and is entitled to enforce the terms of a contractor's warranty with respect to the home;
(B)  is a lessor or lessee, other than a sublessee, who purchased or leased the home from a contractor; or
(C)  is a transferee or assignee of a person described by Paragraph (A) or (B) if the transferee or assignee is a resident of this state and entitled to enforce the terms of a contractor's warranty.
(7)  "Serious safety hazard" means a life-threatening malfunction, installation defect, or nonconformity that substantially impedes a person's ability to live in or use a home or that creates a substantial risk of fire, explosion, or exposure to a toxic substance.
(8)  "Warranty" means an express or implied warranty.
Sec. 30.003.  APPLICABILITY OF CERTAIN OTHER LAW OR CONTRACT PROVISIONS.  (a)  This chapter supersedes any other law or contract provision that conflicts with this chapter.
(b)  The remedies provided by this chapter supersede remedies available under Chapter 27 or Title 16.
(c)  Except as provided by this section, this chapter does not limit the rights or remedies otherwise available to a homebuyer under any other law.
(d)  A contract provision that excludes or modifies the remedies provided by this chapter is prohibited and is void as against public policy unless the exclusion or modification is included in a settlement agreement between a homebuyer and a contractor.
Sec. 30.004.  COMPLAINT.  A homebuyer may seek a remedy provided by this chapter by:
(1)  providing to the contractor written notice identifying each defect in the home that is covered by the contractor's warranty; and
(2)  filing a complaint with the commission that includes a copy of the notice provided under Subdivision (1) on or before the 30th day after the date the notice is provided.
Sec. 30.005.  HEARING.  (a)  The administrator may set a hearing on any allegation in a complaint that is not privately resolved between the homebuyer and the contractor.
(b)  The contested case provisions of Chapter 2001, Government Code, apply to a hearing conducted under this chapter.
Sec. 30.006.  TIME FOR FILING COMPLAINT.  (a)  Except as provided by Subsection (b), a homebuyer must file a complaint under this chapter before the earlier of:
(1)  the date the express warranty period expires; or
(2)  the 10th anniversary of the closing date.
(b)  A homebuyer may file a complaint to which Section 30.010 applies on or before the 10th anniversary of the closing date.
Sec. 30.007.  AFFIRMATIVE DEFENSE.  In a hearing before the administrator under this chapter, a contractor may assert as an affirmative defense to an allegation of a defect made in a complaint filed under this chapter that the defect is the result of abuse, neglect, or modifications or alterations of the home made by a person other than the contractor.
Sec. 30.008.  REPAIR REQUIRED.  (a)  Except as provided by Section 30.010, if a defect exists,  the contractor shall make the repairs necessary to conform the home to the contractor's warranties if:
(1)  the homebuyer or the homebuyer's designated agent reported the defect to the contractor or the contractor's agent before the expiration of the applicable time limit under Section 30.006; or
(2)  a breach of a warranty described by Subsection (c) on the home is established.
(b)  The contractor must make the repairs required under Subsection (a) not later than the 120th day after the date the notice of the defect required by Section 30.004 is received by the commission.
(c)  Notwithstanding any other law, there is a presumption that a breach of a warranty on a home exists if the home does not comply with:
(1)  a building code applicable to the home;
(2)  the version applicable in the jurisdiction in which the home is constructed of:
(A)  the International Building Code for One- and Two-Family Dwellings;
(B)  the National Electric Code for One- and Two-Family Dwellings; or
(C)  the manufacturer's specific installation instructions for the part or component used in construction of the home; or
(3)  structural engineering standards or practices intended to prevent structural damage or a decrease in the market value of the home resulting from the failure of the foundation or other load-bearing portions of the home, including standards or practices used to ensure that a foundation is structurally sufficient without artificial moisture controls or other extraordinary maintenance by the homeowner. [Halleluiah! Foundation defects on expansive clay soils have been a huge problem in Texas, so we’re happy to see this provision. Our own recommendations required geotechnical soil sampling and special foundation engineering when the plasticity index (PI) is greater than 30.]
Sec. 30.009.  RETURN OR REPLACEMENT REQUIRED.  (a)  Except as provided by Section 30.010, if the contractor is unable to cure a defect within the period prescribed by Section 30.008(b) and the defect creates a serious safety hazard, substantially impairs the use of the home, or decreases the home's market value by more than five percent, the contractor shall at the homebuyer's option:
(1)  replace the home with a comparable home in the same neighborhood; or
(2)  accept return of the home from the homebuyer and refund to the homebuyer the full purchase price and any closing costs and reasonable moving costs. [HOT: This is a “lemon law” for homes.]
(b)  The administrator may not order a remedy under this section unless the contractor has been provided at least the number of days prescribed by Section 30.008(b) to cure the defect that is subject to the remedy provided by this section.  The period required by this subsection is extended by the amount of time during which repair services are not available to a homebuyer because of a war, invasion, strike, or fire, flood, or other natural disaster.
Sec. 30.010.  MOLD CONTAMINATION.  (a)  Not later than the 30th day after the date of the administrator's order of a remedy under this section, the contractor shall accept return of the home from the homebuyer and refund to the homebuyer the full purchase price and any closing costs and moving costs if, in addition to a notice of a defect required by Section 30.004, a homebuyer:
(1)  provides to the contractor and the commission written results of tests that:
(A)  are conducted by a mold testing laboratory certified for the purposes of this section; and
(B)  demonstrate proof of unacceptable levels of toxic mold contamination that pose an imminent threat to the health, safety, or welfare of the inhabitants; and
(2)  establishes that the contamination arises out of the defect.
(b)  The commission by rule shall designate at least one private organization that certifies mold testing laboratories from whom certification is sufficient for the purposes of this section.
Sec. 30.011.  REIMBURSEMENT OF EXPENSES.  (a)  If a contractor is ordered to replace a home or refund the purchase price under Section 30.009 or 30.010, the contractor shall reimburse the homebuyer for:
(1)  reasonable incidental costs resulting from the loss of the use of the home because of the defect; and
(2)  lost wages resulting from time required for appointments with the contractor or the contractor's representative that are necessary because of the defect.
(b)  As necessary to promote the public interest, the commission by rule:
(1)  shall define the incidental costs that are eligible for reimbursement under Subsection (a) and specify other requirements necessary to determine an eligible cost; and
(2)  may set a maximum amount that is eligible for reimbursement, either by type of eligible cost or by a total for all costs.
(c)  Refunds shall be made to the homebuyer and primary lienholder, as applicable.
Sec. 30.012.  OTHER REMEDIES NOT PRECLUDED.  This chapter does not prevent a homebuyer from obtaining a remedy available to the homebuyer under a new home warranty that provides remedies in addition to those provided by this chapter.
Sec. 30.013.  RIGHT TO FILE ACTION.  (a)  Except as provided by this section, a homebuyer may not seek the remedies provided by this chapter in a civil action unless the homebuyer files a complaint against the contractor under this chapter and exhausts the administrative proceedings provided by this chapter. A court shall dismiss an action filed in violation of this section.
(b)  If the hearing examiner does not issue a proposal for decision and make a recommendation to the administrator for a final order on or before the 150th day after the date a complaint is filed under this chapter, the administrator shall provide written notice, by certified mail, to the complainant and the contractor. [HOT: 150 days is too long of a delay when someone is living with a seriously defective home. We would prefer that this complaint procedure be optional, giving homeowners the right to other legal remedies without added delays and costs. As written, this sounds much like how SIRP blocks access to courts.]
(c)  The notice must inform the recipient of:
(1)  the date the period for issuing a final order under this chapter expires; and
(2)  the complainant's right to file an action under this section.
(d)  After receiving a notice of the right to file an action under Subsection (b), a complainant may file an action against a contractor named in the complaint.  The administrator's failure to issue a notice of the right to file an action does not affect a complainant's right to bring an action under this section.
Sec. 30.014.  JUDICIAL REVIEW.  A final order of the administrator under this chapter:
(1)  is the final action of the commission under this chapter; and
(2)  is subject to review only by judicial review as provided by Chapter 2001, Government Code, to the extent that chapter is not inconsistent with this chapter. 
Sec. 30.015.  INITIATION OR REMOVAL OF ACTION.  (a)  Except as otherwise provided by this chapter, an appeal initiated under this chapter may be removed to the Third Court of Appeals District if any party to the action files a notice of removal with the district court before the trial in the district court begins.
(b)  An appeal initiated in or removed to the Third Court of Appeals District:
(1)  must be initiated under Chapter 2001, Government Code, as if initiated in a Travis County district court; and
(2)  is governed from the time of filing by the Texas Rules of Appellate Procedure.
(c)  If evidence outside the commission's record is to be admitted in an appeal under Chapter 2001, Government Code, or otherwise, the action:
(1)  must be initiated in a Travis County district court; or
(2)  if initiated in the Third Court of Appeals District, is subject to remand to a Travis County district court for proceedings in accordance with instructions from the court of appeals.
(d)  Citation must be served on the administrator and each party of record before the commission. For an appeal initiated in the Third Court of Appeals District, the court shall cause citation to be issued.
Sec. 30.016.  DILIGENCE REQUIRED.  (a)  An appellant must pursue an appeal with reasonable diligence.  If an appellant fails to prosecute an appeal in the six-month period after the appeal is filed, the court shall presume that the appeal has been abandoned and dismiss the appeal if a motion for dismissal is submitted by the attorney general or another party.
(b)  An appeal may not be dismissed under this section if the appellant, after receiving notice and an opportunity to be heard, demonstrates good cause for a delay.
Sec. 30.017.  DISCLOSURE REQUIRED.  (a)  A contractor that is ordered to refund the purchase price of or replace a home under this chapter shall provide to the first retail purchaser of the home after the home was repurchased or replaced by the contractor a disclosure statement stating that the home was repurchased or replaced by the contractor under this chapter.
(b)  The disclosure statement must include the toll-free telephone number established by the commission under Section 30.019.
(c)  Before a home repurchased or replaced under this chapter may be sold again, the deed that transfers title to the home must be marked with a clear statement that indicates that the home was repurchased or replaced under this chapter.
Sec. 30.018.  RESTORATION OF WARRANTY REQUIRED.  A contractor who sells a home after repurchasing or replacing the home under this chapter must:
(1)  restore the home in a manner that conforms with applicable building codes; and
(2)  issue an express warranty for the home.
Sec. 30.019.  TOLL-FREE TELEPHONE NUMBER.  The commission shall establish a toll-free telephone number for providing information to persons who request information about a defect that was the basis for ordering a remedy under this chapter.  The commission shall maintain an effective method of providing information to persons who make requests.
Sec. 30.020.  ANNUAL REPORT.  (a)  The commission shall publish and make available to the public an annual report relating to homes ordered repurchased or replaced by a contractor under this chapter.
(b)  The report must:
(1)  list the number of homes by subdivision name, if any;
(2)  identify the contractor; and
(3)  include a brief description of each defect that was the subject of a remedy provided by this chapter.
(c)  The commission may charge a reasonable fee to recover the cost of the report.
Sec. 30.021.  ADMINISTRATIVE PENALTY.  (a)  The commission may impose an administrative penalty on a person who violates this chapter or a rule or order adopted under this chapter.
(b)  The imposition of a penalty is governed by Subchapter O, Chapter 1101, Occupations Code.
Sec. 30.022.  RULES.  The commission, in consultation with the Texas Real Estate Inspector Committee, shall adopt rules necessary for the enforcement and administration of this chapter.
SECTION 2.  (a)  This Act takes effect September 1, 2009.

(b)  This Act applies only to the sale of a new home for which the closing date is on or after September 1, 2009.  A sale of a new home for which the closing date was before September 1, 2009, is governed by the law in effect at the time of the sale, and that law is continued in effect for that purpose.

HB3059 by Farabee – BAD – limits liability for construction defects 

[HOT: This bill seems to also exempt builder-owned finance companies (mortgage, title, insurance, etc.).]
SECTION 1.  Section 59.011(a), Finance Code, is amended to read as follows:

(a)  For purposes of Chapter 27, Property Code, and Title 16, Property Code, a federally insured financial institution, or a subsidiary or affiliate of the institution, regulated under this code is not a builder.

SECTION 2.  Section 401.003, Property Code, is amended by amending Subsection (c) and adding Subsection (e) to read as follows:

(c)  The term does not include a [any] person who:

(1)  has been issued a license by this state or an agency of this state to practice a trade or profession related to or affiliated with residential construction if the work being done by the entity or individual to the home is solely for the purpose for which the license was issued;  [or]

(2)  sells a new home and:

(A)  does not construct or supervise or manage the construction of the home; and

(B)  holds a license issued under Chapter 1101, Occupations Code, or is exempt from that chapter under Section 1101.005, Occupations Code;
(3)  guarantees or co-makes a construction loan and is not otherwise a builder under Subsection (a);  or
(4)  constructs or makes improvements to not more than one home in a 12-month period.

(e)  The term does not include a federally insured financial institution or a subsidiary or affiliate of the institution.
SECTION 3.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB3020 by Leibowitz – GOOD – requires resale disclosure of construction defects
[HOT: This is a welcome improvement. If we were to take it further, the could also require full disclosure for new homes as well – disclosure of all known defects and risks, including foundation risks on expansive and health risks of contaminated soils.]
SECTION 1.  Chapter 420, Property Code, is amended by adding Section 420.005 to read as follows:

Sec. 420.005.  FULL DISCLOSURE OF RESALE BY BUILDER.  (a)  Before a contract may be executed or money exchanged between a builder and a buyer for purchase of a home that, because of one or more construction defects, the builder repurchased from a previous buyer from the builder, the builder must provide to the buyer a document that fully discloses the nature of and the builder's remediation of each of those construction defects.
(b)  In addition to a disclosure of the nature of each construction defect and the remediation work performed, the disclosure under Subsection (a) must include information relating to:
(1)  any products installed in the home relating to the remediation;
(2)  care and component warranties of those products;
(3)  building standards used in performing the remediation; and
(4)  any risks and hazards of the home.
SECTION 2.  Section 420.005, Property Code, as added by this Act, applies only to a contract executed by a builder and a buyer as described by Section 420.005, Property Code, as added by this Act, on or after the effective date of this Act.  A contract executed before the effective date of this Act is covered by the law in effect when the contract was executed, and the former law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB3019 by Leibowitz – EXCELLENT – providing construction documents 

[HOT: This good bill requires builders to hand over blueprints and other construction documents.]
SECTION 1.  The heading to Chapter 420, Property Code, is amended to read as follows:

CHAPTER 420.  REGULATION OF BUILDING CONTRACTS AND TRANSFERS OF TITLE FROM BUILDER [CONTRACT PROVISIONS]

SECTION 2.  Chapter 420, Property Code, is amended by adding Section 420.004 to read as follows:

Sec. 420.004.  CONSTRUCTION DOCUMENTS.  A builder who constructs a new home must provide a copy of any documents used in the construction of the home, including written specifications or blueprints:
(1)  at the time the construction is completed, to the person who contracted with the builder for the construction of the home; or
(2)  at the time title to the home is transferred by the builder, to the person who purchases the home from the builder.
SECTION 3.  The change in law made by this Act applies only to a contract entered into or a transfer of title made on or after the effective date of this Act.  A contract entered into or a transfer of title made before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 4.  This Act takes effect September 1, 2009.

HB2896 by Leibowitz – EXCELLENT – builders contracts & required forms
[HOT: This bill requires builders to use contracts devised by TREC (Texas Real Estate Commission) or the buyer. It goes a long way toward restoring homeowner rights that were taken away by nonnegotiable sales contracts that included mandatory binding arbitration clauses and prevented access to other legal remedies for resolving disputes, including litigation. If TRCC is replaced by TDLR, it’s not clear who would define the approved contract form(s).]
SECTION 1.  Chapter 420, Property Code, is amended by adding Section 420.004 to read as follows:

Sec. 420.004.  STANDARD CONTRACT FORMS.  (a)  The commission [TRCC] shall adopt rules in the public's best interest that require builders to use contract forms prepared with the assistance of the Texas Real Estate Broker-Lawyer Committee and adopted by the commission for the sale or construction of a new home.
(b)  The commission may not prohibit a builder from using a contract form for the sale or construction of a new home that is:
(1)  prepared by the purchaser;  or
(2)  prepared by an attorney and required by the purchaser.
(c)  A contract form adopted by the commission must comply with this chapter, except that the commission may not adopt a contract form that includes a provision that requires the parties to submit a dispute arising under the contract to binding arbitration.
SECTION 2.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.  A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a registration or certification under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162, if found by a final nonappealable court judgment;

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 or a fee due under Chapter 426;

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);

(12)  engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

(13)  a repeated failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;

(14)  failure to register as a builder as required under Chapter 416;

(15)  using or attempting to use a certificate of registration that has expired or that has been revoked;

(16)  falsely representing that the person holds a certificate of registration issued under Chapter 416;

(17)  acting as a builder using a name other than the name or names disclosed to the commission;

(18)  aiding, abetting, or conspiring with a person who does not hold a certificate of registration to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(19)  allowing the person's certificate of registration to be used by another person;

(20)  acting as an agent, partner, or associate of a person who does not hold a certificate of registration with the intent to evade the provisions of this title or rules adopted under this title;

(21)  a failure to reasonably perform on an accepted offer to repair or a repeated failure to make an offer to repair based on:

(A)  the recommendation of a third-party inspector under Section 428.004; or

(B)  the final holding of an appeal under Chapter 429;

(22)  a repeated failure to respond to a commission request for information;

(23)  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(24)  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(25)  a repeated failure to comply with the requirements of Subtitle F; [or]

(26)  a failure to use a contract form required by the commission under Section 420.004; or [HOT: A builder can lose their license or registration (depending on passage of other bills) if they don’t use the approved contract form.]
(27)  otherwise violating this title or a commission rule adopted under this title.

SECTION 3.  (a) The Texas Residential Construction Commission shall adopt contract forms as required by Section 420.004, Property Code, as added by this Act, as soon as practicable after the effective date of this Act.

(b)  Section 418.001, Property Code, as amended by this Act, applies only to the use of a contract form on or after the date on which the commission adopts a contract form in accordance with Section 420.004, Property Code, as added by this Act.

SECTION 4.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB2699 by McClendon – OK – builder licensing within the TRCC
[HOT: This compromise bill is a major reversal of position for Ms. McClendon. As a member of the Sunset Advisory Committee, McClendon sponsored HB2295, which extended the TRCC’s registration process with only minor amendments amounting to “window dressing” and lacking real reforms.
SECTION 1.  The heading to Subtitle C, Title 16, Property Code, is amended to read as follows:

SUBTITLE C. BUILDER LICENSING [REGISTRATION]

SECTION 2.  The heading to Chapter 416, Property Code, is amended to read as follows:

CHAPTER 416. LICENSE [CERTIFICATE OF REGISTRATION]

SECTION 3.  Section 416.001, Property Code, is amended to read as follows:

Sec. 416.001.  LICENSE [REGISTRATION] REQUIRED; RULES. (a)Notwithstanding any other law, a [A] person may not engage in business as a builder in this state or act as a builder unless the person holds a license [certificate of registration] under this chapter.

(b)  The commission shall adopt all rules necessary to implement the licensing program under this chapter, including rules relating to: [HOT: This bill seems to be an attempt to ensure that if builder licensing happens, it stays within a builder-controlled agency (TRCC) rather than being transferred to TDLR as we recommend. While TRCC already understands homebuilders, it is too strongly controlled by them to be effective in protecting consumers and has no experience regulating an industry through licensing.  TDLR, on the other hand, has experience with license administration and enforcement and is less subject to builder influence.]
(1)  license eligibility;
(2)  renewal requirements, examination requirements, and continuing education requirements for license holders;
(3)  security and insurance requirements;
(4)  disciplinary actions; and
(5)  any other issues determined necessary by the commission.
SECTION 4.  The heading to Section 416.002, Property Code, is amended to read as follows:

Sec. 416.002.  LICENSE APPLICATION [FOR CERTIFICATE].

SECTION 5.  Sections 416.002(a) and (e), Property Code, are amended to read as follows:

(a)  An applicant for an original or renewal license [certificate of registration] must submit an application on a form prescribed by the commission.

(e)  Based on a commission investigation of an alleged violation of Sections 418.001(a)(14)-(20), the commission may require an applicant for renewal of a license [certificate of registration] to disclose to the commission every person with an ownership interest in the applicant's business as a builder.  This subsection does not apply to a publicly traded company.

SECTION 6.  Section 416.004(a), Property Code, is amended to read as follows:

(a)  The commission shall charge and collect:

(1)  a filing fee for an application for an original license [certificate of registration] that does not exceed $500;

(2)  a fee for renewal of a license [certificate of registration] that does not exceed $300; and

(3)  a late fee that does not exceed the amount of the fee due if payment of a license [registration] application or renewal fee due under this title is late.

SECTION 7.  Chapter 416, Property Code, is amended by adding Section 416.0041 to read as follows:

Sec. 416.0041.  SECURITY REQUIREMENTS.  (a)  As a guarantee that a builder will meet the builder's obligations under this subtitle, each licensed builder shall maintain with the commission a bond or other security accepted by the commission.
(b)  A bond posted as security must:
(1)  be issued by an insurer authorized to engage in the business of insurance in this state;
(2)  be continuous;
(3)  be cancelable by the surety only after at least  90 days' notice to the commission; and
(4)  recognize that the obligation continues for the terms of the contracts written by the builder while the bond is in force.
(c)  Any security provided under this section in a form other than a bond must be convertible to cash by the commission for the benefit of persons who contract with the builder in this state, without resort to the courts, if the commission determines that the builder is in default of the builder's financial obligations to those contract holders.  Any amount remaining after all contract holders' claims are paid must be returned to the builder not later than the 120th day after the date the last outstanding contract expires.
SECTION 8.  Section 416.005, Property Code, is amended to read as follows:

Sec. 416.005.  GENERAL ELIGIBILITY REQUIREMENTS.  A person may not receive a license [certificate of registration] under this chapter unless:

(1)  the person, at the time of the application:

(A)  is at least 18 years of age;  and

(B)  is a citizen of the United States or a lawfully admitted alien;  and

(2)  the commission is satisfied with the person's honesty, trustworthiness, and integrity based on information supplied or discovered in connection with the person's application.

SECTION 9.  Section 416.006, Property Code, is amended to read as follows:

Sec. 416.006.  ADDITIONAL ELIGIBILITY REQUIREMENTS FOR BUSINESS ENTITIES.  (a)  To be eligible for an original or renewal license [certificate of registration] under this chapter:

(1)  a corporation must designate one of its officers as its agent for the purposes of this chapter;

(2)  a limited liability company must designate one of its managers as its agent for the purposes of this chapter;  and

(3)  a partnership, limited partnership, or limited liability partnership must designate one of its managing partners as its agent for the purposes of this chapter.

(b)  A corporation, limited liability company, partnership, limited partnership, or limited liability partnership is not eligible to hold a license [be registered] under this chapter and may not act as a builder unless the entity's designated agent is individually licensed [registered] as a builder.

SECTION 10.  Chapter 416, Property Code, is amended by adding Section 416.0061 to read as follows:

Sec. 416.0061.  EXAMINATION.  (a)  Except as otherwise provided by this section and effective September 1, 2011, each applicant for an individual license under this chapter must take a licensing examination prescribed by the commission.  An applicant is entitled to take the examination prescribed by the commission if:
(1)  the commission determines that the applicant meets the qualifications required by this chapter;  and
(2)  the applicant pays the fees required by the commission.
(b)  Each examination administered under this section must be prepared by the commission or by a multistate contractor licensing association approved by the commission. The commission shall ensure that the examination is administered in various locations throughout the state.
(c)  The examination must be designed to determine the fitness of the applicant to engage in business as a builder in this state. [HOT: Note that the examination design will be determined by the builder-controlled TRCC, not the TDLR, which has extensive experience in hiring vendors who are experienced in designing licensing examinations.  This language contains no requirement for an examination covering the latest version of the International Residential Code (IRC), which is included in the licensing provisions of HB 2243.  The IRC is the statewide code for the State of Texas.  The TRCC is a dispute-resolution agency, not a licensing agency, and its record is one of abject failure.] 
(d)  A person who, immediately before September 1, 2009, held a certificate of registration issued by the commission is eligible for a license without satisfying the examination requirement of this section if the commission determines that the person's certificate was active and in good standing.  If the person's certificate was not active or was not in good standing as of August 31, 2009, the person is required to satisfy the examination requirement. This subsection expires December 31, 2014. This Grandfather clause allows the unqualified builders who have caused so much damage to the homeowners of Texas to remain in business for five more years, and this limited, ineffective licensing will not take effect until 9/1/2011, a full year after licensing becomes effective under HB 2243.   This bill gives the TRCC absolute authority to design the examination and determine who is qualified to be a homebuilder in Texas.  As a result this bill does not effectively address one of the major criticisms of the TRCC, which is that it fails to ensure that only qualified persons can enter the field.  In this regard, this bill also contains no specific bond or insurance requirements, no grounds for the suspension or revocation of a homebuilder’s license, and no hearing procedures through SOAH when action has been taken to suspend or revoke a homebuilder’s license.  This bill is simply an attempt by the homebuilding industry to prevent the enactment of effective homebuilder licensing legislation.]
SECTION 11.  Section 416.007, Property Code, is amended to read as follows:

Sec. 416.007.  LICENSE ISSUANCE [OF CERTIFICATE].  (a)  Not later than the 15th day after the date the commission receives an application from an applicant who meets the requirements of this chapter, the commission shall issue a license [certificate of registration] to the applicant.

(b)  The license [certificate of registration] remains in effect for the period prescribed by the commission if the license [certificate] holder complies with this chapter and pays the appropriate renewal fees.

(c)  The commission shall issue one license [certificate of registration] for each business entity licensed [registered] under this chapter.

SECTION 12.  Chapter 416, Property Code, is amended by adding Section 416.0071 to read as follows:

Sec. 416.0071.  PROVISIONAL LICENSE.  (a)  The commission may grant a provisional license to an applicant for a license in this state who:
(1)  has been licensed or registered in good standing to engage in business as a builder for at least two years in another jurisdiction that has licensing or registration requirements substantially equivalent to the requirements of this title;
(2)  is currently licensed or registered in that jurisdiction; and
(3)  has passed a national or other examination recognized by the commission.
(b)  A provisional license under this section is valid for six months from the date of issuance.
SECTION 13.  The heading to Section 416.008, Property Code, is amended to read as follows:

Sec. 416.008.  DENIAL OF LICENSE [REGISTRATION].

SECTION 14.  Section 416.008(a), Property Code, is amended to read as follows:

(a)  If the commission denies an application for an original license [certificate of registration] or a renewal application, the commission shall give written notice to the applicant not later than the 15th day after the date the commission receives the application.

SECTION 15.  Section 416.009, Property Code, is amended to read as follows:

Sec. 416.009.  LICENSE EXPIRATION [OF CERTIFICATE].  (a)  The commission may issue or renew a license [certificate of registration] for a period that does not exceed 24 months.

(b)  The commission by rule may adopt a system under which licenses [certificates of registration] expire on several dates during the year.  The commission shall adjust the date for payment of renewal fees accordingly.

(c)  In a year in which the expiration date for a license [certificate of registration] is changed, the renewal fee payable shall be prorated on a monthly basis so that the license [certificate] holder pays only that portion of the fee that is allocable to the number of months during which the license [certificate of registration] is valid.  On renewal of the license [certificate of registration] on the new expiration date, the total renewal fee is payable.

SECTION 16.  Sections 416.010(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  A builder shall maintain a fixed office location in this state.  The address of the builder's principal place of business must be designated on the license [certificate of registration].

(b)  Not later than the 30th day after the date a builder moves from the address designated on the license [certificate of registration], the builder shall submit an application, accompanied by the appropriate fee, for a license [certificate of registration] that designates the new location of the builder's principal place of business.  The commission shall issue a license [certificate of registration] that designates the new location if the new location complies with the requirements of this section.

(c)  If a builder operates under any name other than the name that is set forth on the builder's license [certificate of registration], the builder shall, within 45 days of operating under this other name, disclose this other name to the commission.

(d)  This section does not require a builder to obtain a license [certificate of registration] for each sales office.

SECTION 17.  Section 416.011(a), Property Code, is amended to read as follows:

(a)  The commission shall establish rules and procedures for a program through which a builder can be designated as a "Texas Star Builder."  A builder's participation in the program is voluntary and is not a requirement for the issuance of a license [certificate of registration] required under this chapter.

SECTION 18.  Sections 416.012(a), (b), (c), (d), and (e), Property Code, are amended to read as follows:

(a)  The commission shall recognize or administer continuing education programs for builders licensed [registered] by the commission.  A licensed [registered] builder must participate in the programs to the extent required by this section to maintain the builder's license [registration].

(b)  A licensed builder [who registers for the first time on or after September 1, 2007,] must complete, during the first year the builder is licensed [registered] with the commission, five hours of continuing education, one hour of which must address ethics.
(c)  A licensed builder who has satisfied [is registered before September 1, 2007, and all other builders who register for the first time on or after September 1, 2007, and satisfy] the requirements of Subsection (b)[,] must thereafter complete five hours of continuing education every five years, one hour of which must address ethics. [HOT: This is not nearly enough to keep up with changes in the homebuilding industry and help builders hire the best tradesmen. It also lacks some of the business, estimating, and project management topics that we recommend and believe will help ensure their success. This is an area where HOT can work with TAB and others to strengthen the preparation builders are given.]
(d)  The commission shall permit a licensed [registered] builder to receive continuing education credit for educational, technical, ethical, or professional management activities related to the practice of residential construction, including:

(1)  successfully completing or auditing a course sponsored by an institution of higher education;

(2)  successfully completing a course certified by a professional or trade organization;

(3)  attending a seminar, tutorial, short course, correspondence course, videotaped course, or televised course on the practice of residential construction;

(4)  participating in an in-house course sponsored by a corporation or other business entity;

(5)  teaching a course described by Subdivisions (1)-(4);

(6)  publishing an article, paper, or book on the practice of residential construction;

(7)  making or attending a presentation at a meeting of a residential or builder association or organization or writing a paper presented at the meeting;

(8)  participating in the activities of a residential or builder association, including serving on a committee of the organization;  and

(9)  engaging in self-directed study on the practice of residential construction.

(e)  A licensed [registered] builder may not receive more than two continuing education credit hours during each five-year period for engaging in self-directed study.

SECTION 19.  Chapter 401, Property Code, is amended by adding Section 401.008 to read as follows:

Sec. 401.008.  REFERENCES TO REGISTRATION.  Unless the context clearly indicates otherwise, a reference in this title to a registered builder means a licensed builder.  A reference in this title to a certificate of registration held by a builder under this title means a license.
SECTION 20.  The Texas Residential Construction Commission shall adopt rules as required by Chapter 416, Property Code, as amended by this Act, not later than December 1, 2009.

SECTION 21.  A person is not required to hold a license under Chapter 416, Property Code, as amended by this Act, until January 1, 2010.

SECTION 22.  Except as otherwise provided by this Act, this Act takes effect September 1, 2009.

HB2697 by Gutierrez – GOOD – licensing plumbers
[HOT: This is identical to SB1410. The licensing of plumbers, electricians, HVAC installers and landscape irrigation installers can be a model for licensing residential general contractors. After general contractors who have the contractual relationship with home buyers, the next priority for licensing would include trades installing elements that affect the structural integrity of the residence, including foundation, framing, roofing and flashing. ]
SECTION 1.  Section 1301.002, Occupations Code, is amended by amending Subdivisions (2), (3), (4), (5), (6), (8), (9), and (10), and adding Subdivision (9-a) to read as follows:

(2)  "Drain cleaner" means a person who:

(A)  has completed at least 4,000 hours working under the supervision of a master plumber as a drain cleaner-restricted registrant;

(B)  has fulfilled the requirements of and is registered with the board;  and

(C)  installs cleanouts and removes and resets p-traps to eliminate obstructions in building drains and sewers under the supervision of a responsible master plumber.

(3)  "Drain cleaner-restricted registrant" means a person who:

(A)  has worked as a plumber's apprentice under the supervision of a master plumber;

(B)  has fulfilled the requirements of and is registered with the board;  and

(C)  clears obstructions in sewer and drain lines through any code-approved existing opening under the supervision of a responsible master plumber.

(4)  "Journeyman plumber" means a person licensed under this chapter who:

(A)  has met the qualifications for registration as a plumber's apprentice or for licensing as a tradesman plumber-limited license holder;

(B)  has completed at least 8,000 hours working under the supervision of a master plumber;

(C)  installs, changes, repairs, services, or renovates plumbing or supervises any of those activities under the supervision of a responsible master plumber;  and

(D)  has passed the required examination and fulfilled the other requirements of the board.

(5)  "Master plumber" means a person licensed under this chapter who:

(A)  is skilled in the planning and superintending of plumbing and in the practical installation, repair, and servicing of plumbing;

(B)  [secures permits for plumbing work;
[(C)]  is knowledgeable about the codes, ordinances, or rules governing the activities described by Paragraph [Paragraphs] (A) [and (B)];

(C)[(D)]  performs or supervises plumbing work;  and

(D)[(E)]  has passed the required examination and fulfilled the other requirements of the board.

(6)  "Plumber's apprentice" means a person other than a master plumber, journeyman plumber, or tradesman plumber-limited license holder who, as the person's principal occupation, learns about and assists in the installation of plumbing, has fulfilled the requirements of and is registered by the board, and works under the supervision of a responsible master plumber and the direct supervision of a licensed plumber.

(8)  "Plumbing inspector" means a person who:

(A)  is employed by a state agency or political subdivision, or contracts as an independent contractor with a state agency or political subdivision, to inspect plumbing in connection with health and safety laws, including ordinances, and plumbing and gas codes;  and

(B)  has passed the required examination and fulfilled the other requirements of the board.

(9)  "Residential utilities installer" means a person who:

(A)  has completed at least 2,000 hours working under the supervision of a master plumber as a plumber's apprentice;

(B)  has fulfilled the requirements of and is registered with the board;  and

(C)  constructs and installs yard water service piping for one-family or two-family dwellings and building sewers under the supervision of a responsible master plumber.

(9-a) "Responsible master plumber" means a person licensed as a master plumber under this chapter who:
(A)  allows the person's master plumber license to be used by one plumbing company for the purpose of offering and performing plumbing work under the person's master plumber license;
(B)  is authorized to obtain permits for plumbing work;
(C)  assumes responsibility for plumbing work performed under the person's license;  and
(D)  has submitted a certificate of insurance as required by Section 1301.3576.
(10)  "Tradesman plumber-limited license holder" means a person who:

(A)  has completed at least 4,000 hours working under the direct supervision of a journeyman or master plumber as a plumber's apprentice;

(B)  has passed the required examination and fulfilled the other requirements of the board;  and
(C)  constructs and installs plumbing for one-family or two-family dwellings under the supervision of a responsible master plumber [;  and
[(D)  has not met or attempted to meet the qualifications for a journeyman plumber license].

SECTION 2.  Section 1301.302, Occupations Code, is amended to read as follows:

Sec. 1301.302.  CONTRACT INFORMATION.  A written proposal, invoice, or contract relating to [for] plumbing services [to be] performed by or under the direction of a plumber licensed under this chapter must contain the name and license number of the responsible master plumber and the name, mailing address, and telephone number of the board.

SECTION 3.  Section 1301.351, Occupations Code, is amended by amending Subsection (a) and adding Subsections (a-1) and (a-2) to read as follows:

(a)  A person, other than a responsible master plumber, may not engage in [the business of] plumbing unless:

(1)  the person holds the proper [a] license, registration, or endorsement required by [or is registered under] this chapter; and [or] 
(2)  the person's work is supervised and controlled by a person licensed under this chapter.

(a-1)  A person may not act as a responsible master plumber unless the person holds the appropriate license and meets the requirements for a responsible master plumber under this chapter.
(a-2)  A person that advertises or otherwise offers to perform or provide plumbing must secure the services of a responsible master plumber.
SECTION 4.  Section 1301.356(e), Occupations Code, is amended to read as follows:

(e)  A plumbing inspector who meets the requirements of the board may hold a medical gas endorsement and inspect medical gas piping installations.

SECTION 5.  Section 1301.3576, Occupations Code, is amended to read as follows:

Sec. 1301.3576.  CERTIFICATE OF INSURANCE FOR RESPONSIBLE MASTER PLUMBER.  When a person is issued a master plumber's license, the person must provide the board with a certificate of insurance that meets the requirements of Section 1301.552 before the person works as a responsible master plumber.

SECTION 6.  Section 1301.451(a), Occupations Code, is amended to read as follows:

(a)  The board shall revoke, suspend, deny, or refuse to renew a license, endorsement, or registration or shall reprimand a holder of a license, endorsement, or registration for a violation of this chapter, an order issued by the board, or a rule of the board.

SECTION 7.  Section 1301.452(a), Occupations Code, is amended to read as follows:

(a)  A person is subject to disciplinary action under Section 1301.451 if the person violates this chapter, an order issued by the board, or a board rule.  A violation of this chapter includes:

(1)  obtaining a license, endorsement, or registration through error or fraud;

(2)  wilfully, negligently, or arbitrarily violating a municipal rule or ordinance that regulates sanitation, drainage, or plumbing;

(3)  making a misrepresentation of services provided or to be provided;  [or]

(4)  making a false promise with the intent to induce a person to contract for a service; or
(5)  employing a person who does not hold a license or endorsement or who is not registered to engage in an activity for which a license, endorsement, or registration is required under this chapter.

SECTION 8.  Section 1301.504, Occupations Code, is amended by adding Subsection (d) to read as follows:

(d)  Venue for an action brought under this section is in a district court in Travis County.
SECTION 9.  Section 1301.5045(a), Occupations Code, is amended to read as follows:

(a)  The executive director [If it appears to the board that a person is violating this chapter or a rule adopted under this chapter, the board, after notice and opportunity for a hearing,] may issue a cease and desist order as necessary to enforce this chapter if the executive director determines that the action is necessary to prevent a violation of this chapter and to protect public health and safety [prohibiting the person from engaging in the activity].

SECTION 10.  Section 1301.707, Occupations Code, is amended to read as follows:

Sec. 1301.707.  OPTIONS FOLLOWING DECISION:  PAY OR APPEAL.  (a) Not later than the 30th day after the date the board's order becomes final, the person shall:

(1)  pay the penalty;  or

(2)  file a petition for judicial review contesting the occurrence of the violation, the amount of the penalty, or both.

(b)  Failure by the person to pay the penalty is grounds for the board to refuse to renew the person's license or registration and to refuse to issue a new license or registration to the person.
SECTION 11.  (a)  The changes in law made by this Act to Sections 1301.451 and 1301.452, Occupations Code, apply to a violation that occurs on or after the effective date of this Act.  A violation that occurs before the effective date of this Act is governed by the law in effect on the date of the violation, and the former law is continued in effect for that purpose.

(b)  The change in law made by this Act to Section 1301.504, Occupations Code, applies to an action commenced on or after the effective date of this Act.  An action commenced before the effective date of this Act is governed by the law in effect on the date the action was commenced, and the former law is continued in effect for that purpose.

SECTION 12.  This Act takes effect September 1, 2009.

HB2696 by Gattis – EXCELLENT – requires disclosure arbitration provisions
[HOT: We strongly endorse this bill. It goes a long way toward restoring homeowner rights that were taken away by nonnegotiable sales contracts that included mandatory binding arbitration clauses and prevented access to other legal remedies for resolving disputes, including litigation.]
SECTION 1.  Section 51.014(a), Civil Practice and Remedies Code, is amended to read as follows:

(a)  A person may appeal from an interlocutory order of a district court, county court at law, or county court that:

(1)  appoints a receiver or trustee;

(2)  overrules a motion to vacate an order that appoints a receiver or trustee;

(3)  certifies or refuses to certify a class in a suit brought under Rule 42 of the Texas Rules of Civil Procedure;

(4)  grants or refuses a temporary injunction or grants or overrules a motion to dissolve a temporary injunction as provided by Chapter 65;

(5)  denies a motion for summary judgment that is based on an assertion of immunity by an individual who is an officer or employee of the state or a political subdivision of the state;

(6)  denies a motion for summary judgment that is based in whole or in part upon a claim against or defense by a member of the electronic or print media, acting in such capacity, or a person whose communication appears in or is published by the electronic or print media, arising under the free speech or free press clause of the First Amendment to the United States Constitution, or Article I, Section 8, of the Texas Constitution, or Chapter 73;

(7)  grants or denies the special appearance of a defendant under Rule 120a, Texas Rules of Civil Procedure, except in a suit brought under the Family Code;

(8)  grants or denies a plea to the jurisdiction by a governmental unit as that term is defined in Section 101.001;

(9)  denies all or part of the relief sought by a motion under Section 74.351(b), except that an appeal may not be taken from an order granting an extension under Section 74.351;

(10)  grants relief sought by a motion under Section 74.351(l); [or]

(11)  denies a motion to dismiss filed under Section 90.007; or
(12)  denies an application to compel or grants an application to stay arbitration.

SECTION 2.  Section 171.001, Civil Practice and Remedies Code, is amended by adding Subsections (c) and (d) to read as follows:

(c)  A written arbitration agreement described by Subsection (a)(1) must include a statement, initialed by each party to the agreement, stating that the party has chosen to arbitrate a controversy that exists at the time of the agreement.  A written arbitration agreement described by Subsection (a)(2) must include a statement, initialed by each party to the agreement, stating that the party has chosen to arbitrate any controversy that arises between the parties after the date of the agreement.  An agreement to arbitrate must be prominently displayed in the document and in 12-point bold type.
(d)  A party to a contract may not require any other party to the contract to agree to arbitration as a condition of the contract.
SECTION 3.  Section 171.021, Civil Practice and Remedies Code, is amended by adding Subsection (d) to read as follows:

(d)  An order compelling arbitration may not violate a right protected by the United States Constitution or the Texas Constitution.  The provisions of Section 171.098(a) apply to an appeal on constitutional grounds from an order compelling arbitration.
SECTION 4.  Section 171.022, Civil Practice and Remedies Code, is amended to read as follows:

Sec. 171.022.  UNCONSCIONABLE AGREEMENTS UNENFORCEABLE.  A court may not enforce an agreement to arbitrate if the court finds the agreement was unconscionable at the time the agreement was made.  An agreement is unconscionable if enforcement of the agreement will violate a right protected by the United States Constitution or the Texas Constitution.
SECTION 5.  Section 171.041, Civil Practice and Remedies Code, is amended by adding Subsection (d) to read as follows:

(d)  An arbitrator appointed under Subsection (b) must satisfy objective qualification standards, including an appropriate level of education, training, and experience.  A court may not appoint an unqualified arbitrator.  The qualifications of an arbitrator are subject to judicial review.  If a court determines that an arbitrator does not satisfy objective qualification standards, an arbitration award of the arbitrator is void and unenforceable.
SECTION 6.  Section 171.042, Civil Practice and Remedies Code, is amended to read as follows:

Sec. 171.042.  MAJORITY ACTION BY ARBITRATORS.  The powers of the arbitrators are exercised by a majority [unless otherwise provided by the agreement to arbitrate or this chapter].

SECTION 7.  Section 171.043(a), Civil Practice and Remedies Code, is amended to read as follows:

(a)  Unless otherwise provided by the agreement to arbitrate, all the arbitrators shall conduct the hearing.  A majority of the arbitrators is required to [may] determine a question and render a final award.

SECTION 8.  Section 171.044, Civil Practice and Remedies Code, is amended by amending Subsection (b) and adding Subsection (d) to read as follows:

(b)  The notice must be served not later than the fifth day before the hearing either personally or by registered or certified mail with return receipt requested.  Notice may not be waived, and the hearing may not proceed without proper [Appearance at the hearing waives the] notice.

(d)  Notwithstanding Subsection (c), a hearing may not proceed without notice or waiver of notice in accordance with this section.
SECTION 9.  Section 171.047, Civil Practice and Remedies Code, is amended to read as follows:

Sec. 171.047.  RIGHTS OF PARTY AT HEARING.  Unless otherwise provided by the agreement to arbitrate, a party at the hearing is entitled to:

(1)  be heard;

(2)  present evidence material to the controversy; [and]

(3)  cross-examine any witness; and
(4)  a transcript of the hearing.

SECTION 10.  Subchapter C, Chapter 171, Civil Practice and Remedies Code, is amended by adding Section 171.0481 to read as follows:

Sec. 171.0481.  TRANSCRIPT.  (a)  A transcript of the hearing must be requested by a party before commencement of the hearing or the right to a transcript is waived.
(b)  A party requesting the transcript is responsible for the cost.  A party requesting a copy of the transcript is responsible for the cost of the copy.
(c)  An arbitrator may consider the cost of the transcript to be an expense incurred in conducting the arbitration as provided by Section 171.055.
(d)  A transcript of a hearing must be prepared by a person authorized by law to record testimony.
SECTION 11.  Sections 171.049 and 171.055, Civil Practice and Remedies Code, are amended to read as follows:

Sec. 171.049.  OATH.  The arbitrators, or an arbitrator at the direction of the arbitrators, shall [may] administer to each witness testifying before them the oath required of a witness in a civil action pending in a district court.

Sec. 171.055.  ARBITRATOR'S FEES AND EXPENSES.  Unless otherwise provided in the agreement to arbitrate, the arbitrators' reasonable expenses and fees, with other reasonable expenses incurred in conducting the arbitration, shall be paid as provided in the award.

SECTION 12.  Section 171.088(a), Civil Practice and Remedies Code, is amended to read as follows:

(a)  On application of a party, the court shall vacate an award if:

(1)  the award was obtained by corruption, fraud, or other undue means;

(2)  the rights of a party were prejudiced by:

(A)  evident partiality by an arbitrator appointed as a neutral arbitrator;

(B)  corruption in an arbitrator; or

(C)  misconduct or wilful misbehavior of an arbitrator;

(3)  the arbitrators:

(A)  exceeded their powers;

(B)  refused to postpone the hearing after a showing of sufficient cause for the postponement;

(C)  refused to hear evidence material to the controversy; or

(D)  conducted the hearing, contrary to Section 171.043, 171.044, 171.045, 171.046, or 171.047, in a manner that substantially prejudiced the rights of a party; [or]

(4)  there was no agreement to arbitrate, the issue was not adversely determined in a proceeding under Subchapter B, and the party did not participate in the arbitration hearing without raising the objection; or
(5)  the award clearly violates fundamental public policy.

SECTION 13.  Section 171.098(a), Civil Practice and Remedies Code, is amended to read as follows:

(a)  A party may appeal a judgment or decree entered under this chapter or an order:

(1)  granting or denying an application to compel arbitration made under Section 171.021;

(2)  granting an application to stay arbitration made under Section 171.023;

(3)  confirming or denying confirmation of an award;

(4)  modifying or correcting an award; or

(5)  vacating an award without directing a rehearing.

SECTION 14.  The change in law made by this Act applies only to arbitration commenced on or after the effective date of this Act.  An arbitration commenced before the effective date of this Act is governed by the law applicable to arbitrations immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 15.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB2695 by Gattis – EXCELLENT – abolishes the TRCC
[HOT supports abolishing the TRCC. We are pleased to see so many Texas representatives and senators now recognizing the significant public damage caused by the TRCC, an agency established by homebuilders to protect homebuilders while pretending to protect the public. HB2243, by Leibowitz, goes even farther by replacing the TRCC with TDLR licensing.]
SECTION 1.  (a)  The Texas Residential Construction Commission is abolished effective February 1, 2010.

(b)  The following statutes are repealed:

(1)  Section 214.906, Local Government Code;

(2)  Title 16, Property Code;

(3)  Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007; and

(4)  Sections 27.001(3) and (9), 27.004(l), and 27.007(c), Property Code.

SECTION 2.  (a)  The Texas Facilities Commission shall take custody of the property, records, or other assets of the Texas Residential Construction Commission unless the governor designates another appropriate governmental entity to take custody of the property, records, or other assets.

(b)  If the Texas Residential Construction Commission has a continuing valid and enforceable obligation, including bonded indebtedness, Section 325.017(f), Government Code, applies in relation to the continuing obligation of the commission.

SECTION 3.  Sections 59.011(a) and (c), Finance Code, are amended to read as follows:

(a)  For purposes of Chapter 27, Property Code, [and Title 16, Property Code,] a federally insured financial institution regulated under this code is not a builder.

(c)  A builder hired by a lender to complete the construction of a foreclosed home is not liable for any construction defects of which the builder had no knowledge that existed prior to the acquisition of the home by the lender, but the builder is subject to Chapter 27, Property Code, [and Title 16, Property Code,] for work performed for the lender subsequent to the acquisition of the home by the lender.

SECTION 4.  Sections 27.001(4), (5), and (8), Property Code, are amended to read as follows:

(4)  "Construction defect" [has the meaning assigned by Section 401.004 for an action to which Subtitle D, Title 16, applies and for any other action] means a matter concerning the design, construction, or repair of a new residence, of an alteration of or repair or addition to an existing residence, or of an appurtenance to a residence, on which a person has a complaint against a contractor.  The term may include any physical damage to the residence, any appurtenance, or the real property on which the residence and appurtenance are affixed proximately caused by a construction defect.

(5)  "Contractor":

(A)  means:

(i)  a person [builder, as defined by Section 401.003,] contracting with an owner for the construction or repair of a new residence, for the repair or alteration of or an addition to an existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence;

(ii)  any person contracting with a purchaser for the sale of a new residence constructed by or on behalf of that person; or

(iii)  a person contracting with an owner or the developer of a condominium for the construction of a new residence, for an alteration of or an addition to an existing residence, for repair of a new or existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence; and

(B)  includes:

(i)  an owner, officer, director, shareholder, partner, or employee of the contractor; and

(ii)  a risk retention group registered under Chapter 2201 [Article 21.54], Insurance Code, that insures all or any part of a contractor's liability for the cost to repair a residential construction defect.

(8)  "Structural failure" [has the meaning assigned by Section 401.002 for an action to which Subtitle D, Title 16, applies and for any other action] means actual physical damage to the load-bearing portion of a residence caused by a failure of the load-bearing portion.

SECTION 5.  Chapter 27, Property Code, is amended by adding Section 27.0021 to read as follows:

Sec. 27.0021.  CERTAIN COMMON LAW ACTIONS REESTABLISHED.  Subject to Section 27.002(b), a cause of action that existed at common law before the enactment of former Title 16, repealed by the 81st Legislature, Regular Session, 2009, that would have been barred by that title at any time before its repeal is reestablished.
SECTION 6.  Section 27.002(b), Property Code, is amended to read as follows:

(b)  To [Except as provided by this subsection, to] the extent of conflict between this chapter and any other law, including the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a common law cause of action, this chapter prevails.  [To the extent of conflict between this chapter and Title 16, Title 16 prevails.]

SECTION 7.  Section 27.003(a), Property Code, is amended to read as follows:

(a)  In an action to recover damages or other relief arising from a construction defect:

(1)  a contractor is not liable for any percentage of damages caused by:

(A)  negligence of a person other than the contractor or an agent, employee, or subcontractor of the contractor;

(B)  failure of a person other than the contractor or an agent, employee, or subcontractor of the contractor to:

(i)  take reasonable action to mitigate the damages; or

(ii)  take reasonable action to maintain the residence;

(C)  normal wear, tear, or deterioration;

(D)  normal shrinkage due to drying or settlement of construction components within the tolerance of building standards; or

(E)  the contractor's reliance on written information relating to the residence, appurtenance, or real property on which the residence and appurtenance are affixed that was obtained from official government records, if the written information was false or inaccurate and the contractor did not know and could not reasonably have known of the falsity or inaccuracy of the information; and

(2)  if an assignee of the claimant or a person subrogated to the rights of a claimant fails to provide the contractor with the written notice and opportunity to inspect and offer to repair required by Section 27.004 [or fails to request state-sponsored inspection and dispute resolution under Chapter 428, if applicable,] before performing repairs, the contractor is not liable for the cost of any repairs or any percentage of damages caused by repairs made to a construction defect at the request of an assignee of the claimant or a person subrogated to the rights of a claimant by a person other than the contractor or an agent, employee, or subcontractor of the contractor.

SECTION 8.  Sections 27.004(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  Before [In a claim not subject to Subtitle D, Title 16, before] the 60th day preceding the date a claimant seeking from a contractor damages or other relief arising from a construction defect initiates an action, the claimant shall give written notice by certified mail, return receipt requested, to the contractor, at the contractor's last known address, specifying in reasonable detail the construction defects that are the subject of the complaint.  On the request of the contractor, the claimant shall provide to the contractor any evidence that depicts the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect, including expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure.  During the 35-day period after the date the contractor receives the notice, and on the contractor's written request, the contractor shall be given a reasonable opportunity to inspect and have inspected the property that is the subject of the complaint to determine the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect.  The contractor may take reasonable steps to document the defect.  [In a claim subject to Subtitle D, Title 16, a contractor is entitled to make an offer of repair in accordance with Subsection (b).  A claimant is not required to give written notice to a contractor under this subsection in a claim subject to Subtitle D, Title 16.]

(b)  Not [later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable, or not] later than the 45th day after the date the contractor receives the notice [under this section, if Subtitle D, Title 16, does not apply], the contractor may make a written offer of settlement to the claimant.  The offer must be sent to the claimant at the claimant's last known address or to the claimant's attorney by certified mail, return receipt requested.  The offer may include either an agreement by the contractor to repair or to have repaired by an independent contractor partially or totally at the contractor's expense or at a reduced rate to the claimant any construction defect described in the notice and shall describe in reasonable detail the kind of repairs which will be made.  The repairs shall be made not later than the 45th day after the date the contractor receives written notice of acceptance of the settlement offer, unless completion is delayed by the claimant or by other events beyond the control of the contractor.  If a contractor makes a written offer of settlement that the claimant considers to be unreasonable:

(1)  on or before the 25th day after the date the claimant receives the offer, the claimant shall advise the contractor in writing and in reasonable detail of the reasons why the claimant considers the offer unreasonable; and

(2)  not later than the 10th day after the date the contractor receives notice under Subdivision (1), the contractor may make a supplemental written offer of settlement to the claimant by sending the offer to the claimant or the claimant's attorney.

(c)  If [compliance with Subtitle D, Title 16, or] the giving of the notice under Subsections (a) and (b) within the period prescribed by those subsections is impracticable because of the necessity of initiating an action at an earlier date to prevent expiration of the statute of limitations or if the complaint is asserted as a counterclaim, [compliance with Subtitle D, Title 16, or] the notice is not required.  However, the action or counterclaim shall specify in reasonable detail each construction defect that is the subject of the complaint.  The [If Subtitle D, Title 16, applies to the complaint, simultaneously with the filing of an action by a claimant, the claimant must submit a request under Section 428.001.  If Subtitle D, Title 16, does not apply, the] inspection provided for by Subsection (a) may be made not later than the 75th day after the date of service of the suit, request for arbitration, or counterclaim on the contractor, and the offer provided for by Subsection (b) may be made [not later than the 15th day after the date the state-sponsored inspection and dispute resolution process is completed, if Subtitle D, Title 16, applies, or] not later than the 60th day after the date of service [, if Subtitle D, Title 16, does not apply].  If, while an action subject to this chapter is pending, the statute of limitations for the cause of action would have expired and it is determined that the provisions of Subsection (a) were not properly followed, the action shall be abated to allow compliance with Subsections (a) and (b).

(d)  The court or arbitration tribunal shall abate an action governed by this chapter if Subsection (c) does not apply and the court or tribunal, after a hearing, finds that the contractor is entitled to abatement because the claimant failed to [comply with the requirements of Subtitle D, Title 16, if applicable, failed to] provide the notice or failed to give the contractor a reasonable opportunity to inspect the property as required by Subsection (a), or failed to follow the procedures specified by Subsection (b).  An action is automatically abated without the order of the court or tribunal beginning on the 11th day after the date a motion to abate is filed if the motion:

(1)  is verified and alleges that the person against whom the action is pending did not receive the written notice required by Subsection (a), the person against whom the action is pending was not given a reasonable opportunity to inspect the property as required by Subsection (a), or the claimant failed to follow the procedures specified by Subsection (b) [or Subtitle D, Title 16];  and

(2)  is not controverted by an affidavit filed by the claimant before the 11th day after the date on which the motion to abate is filed.

SECTION 9.  Section 27.0042(b), Property Code, is amended to read as follows:

(b)  A contractor may not elect to purchase the residence under Subsection (a) if [:
[(1)] the residence is more than five years old at the time an action is initiated [; or
[(2)  the contractor makes such an election later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable].

SECTION 10.  Section 41.007(a), Property Code, is amended to read as follows:

(a)  A contract for improvements to an existing residence described by Section 41.001(b)(3) must contain[:
[(1)  the contractor's certificate of registration number from the Texas Residential Construction Commission if the contractor is required to register as a builder with the commission;
[(2)  the address and telephone number at which the owner may file a complaint with the Texas Residential Construction Commission about the conduct of the contractor if the contractor is required to register as a builder with the commission; and
[(3)]  the following warning conspicuously printed, stamped, or typed in a size equal to at least 10-point bold type or computer equivalent:

"IMPORTANT NOTICE:  You and your contractor are responsible for meeting the terms and conditions of this contract.  If you sign this contract and you fail to meet the terms and conditions of this contract, you may lose your legal ownership rights in your home.  KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW."

SECTION 11.  (a) The repeal by this Act of Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007, applies only to a transfer of residential property that occurs on or after the effective date of this Act.  A transfer of residential property that occurs before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(b)  Section 27.0021, Property Code, as added by this Act, and the repeal by this Act of Section 401.005(c), Property Code, apply only to a home or material improvement to a home described by Section 401.005(c), Property Code, repealed by this Act, the building or remodeling of which commences on or after the effective date of this Act.  A home or material improvement to a home described by Section 401.005(c), Property Code, repealed by this Act, the building or remodeling of which is commenced before the effective date of this Act is subject to the warranty obligation applicable to the home or material improvement to the home immediately before the effective date of this Act, and is not subject to a cause of action under Section 27.0021, Property Code, as added by this Act.

(c)  The repeal by this Act of Sections 420.002 and 420.003, Property Code, applies only to a contract for the construction of a new home or the improvement of an existing home that is entered into on or after the effective date of this Act. A contract for the construction of a new home or the improvement of an existing home that is entered into before the effective date of this Act is governed by the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(d)  Except as provided by this section, the change in law made by this Act to Chapter 27, Property Code, and the repeal by this Act of Sections 426.005, 426.007, and 426.008, Property Code, apply only to an action commenced on or after the effective date of this Act.  An action commenced before the effective date of this Act or with respect to which a request was filed under Section 428.001, Property Code, repealed by this Act, before the effective date of this Act, is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(e)  The change in law made by this Act to Section 27.003(a)(2), Property Code, applies only to a repair made on or after the effective date of this Act.  A repair made before the effective date of this Act is subject to the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(f)  The repeal by this Act of Section 428.005, Property Code, does not apply to the receipt by a builder of a notice described by that section before the effective date of this Act.  The receipt by a builder of a notice described by that section before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(g)  Except as provided by this subsection, Section 27.0021, Property Code, as added by this Act, and the repeal by this Act of Chapter 430, Property Code, apply only to residential construction commenced on or after the effective date of this Act.  Residential construction commenced before the effective date of this Act or residential construction commenced after the effective date of this Act under a contract entered into before the effective date of this Act is subject to the warranties and building and performance standards applicable to the residential construction immediately before the effective date of this Act, and is not subject to a cause of action under Section 27.0021, Property Code, as added by this Act.

(h)  The repeal by this Act of Section 436.003, Property Code, applies only to an arbitration initiated on or after the effective date of this Act.  An arbitration initiated before the effective date of this Act is governed by the law applicable to the arbitration immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(i)  The repeal by this Act of Chapter 437, Property Code, applies only to an arbitration award filed on or after the effective date of this Act.  An award filed before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(j)  The repeal by this Act of Chapter 438, Property Code, applies only to an arbitration award issued on or after the effective date of this Act.  An award issued before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 12.  This Act takes effect September 1, 2009.

HB2649 by: Wayne Smith – EXCELLENT – engineering for windstorm & expansive soil
[HOT strongly endorses this bill, which ensures that homes are properly designed for these conditions. See our paper on “Soil Issues for Residential Construction.”]
SECTION 1.  Section 1001.056, Occupations Code, is amended by adding Subsection (c) to read as follows: 

(c)  The exemption provided by this section does not apply to a person or entity that is:
(1)  providing services necessary to comply with windstorm certification standards for a residential dwelling; or
(2)  constructing, enlarging, altering, or repairing, or drawing plans or specifications for, a residential dwelling slab located on soil with a plasticity index of greater than 30, determined in accordance with ASTM International standard D4318-05 (Standard Test Methods for Liquid Limit, Plastic Limit, and Plasticity Index of Soils) as that standard was in effect on January 1, 2009.
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB2339 by Sid Miller – GOOD – regulation of licensed irrigators
Referred to Licensing & Administrative Procedures Committee
[HOT: The installer of landscape irrigation needs a license, but the homebuilder does not? Why not?]
SECTION 1.  Section 1903.053(a), Occupations Code, is amended to read as follows:

(a)  The commission shall adopt by rule and enforce standards governing:

(1)  the connection of irrigation systems to any water supply;

(2)  [the design, installation, and operation of irrigation systems;
[(3)]  water conservation; and

(3) [(4)]  the duties and responsibilities of licensed irrigators.

SECTION 2.  Subchapter B, Chapter 1903, Occupations Code, is amended by adding Section 1903.054 to read as follows:

Sec. 1903.054.  RULES. (a) The commission may adopt rules to enforce this chapter.
(b)  The commission may not adopt rules to require a licensed irrigator to:
(1)  complete a maintenance checklist on completion of an irrigation system;
(2)  include the irrigator's telephone number on any permanent sticker the irrigator is required to affix to any part of the irrigation system;
(3)  provide a copy of the irrigation plan to the owner of the irrigation system or the owner's representative; or
(4)  obtain the signature of the owner of the irrigation system or the owner's representative confirming receipt of any written warranty covering the installation.
SECTION 3.  Section 1903.151(a), Occupations Code, is amended to read as follows:

(a)  The Irrigator Advisory Council consists of nine members appointed by the governor [commission] as follows:

(1)  six members who are irrigators, residents of this state, experienced in the irrigation business, and familiar with irrigation methods and techniques; and

(2)  three public members.

SECTION 4.  Chapter 1903, Occupations Code, is amended by adding Subchapter G to read as follows:

SUBCHAPTER G. PRACTICE BY LICENSE HOLDER
Sec. 1903.301.  ON-SITE SUPERVISION OR IRRIGATION PLAN. A licensed irrigator shall:
(1)  provide on-site supervision at all times while a landscape irrigation system is being installed; or
(2)  ensure that a copy of the irrigation plan for the site is on-site and available to the employees installing the landscape irrigation system at all times while the system is being installed.
SECTION 5.  (a) Not later than January 1, 2010, the Texas Commission on Environmental Quality shall adopt the rules necessary to implement the changes in law made by this Act.

(b)  As soon as practicable after the effective date of this Act, the governor shall appoint members to the Irrigator Advisory Council as required by Section 1903.151, Occupations Code, as amended by this Act.  A member of the advisory council appointed by the Texas Commission on Environmental Quality continues to serve until the date the governor appoints new members to the council.

SECTION 6.  This Act takes effect September 1, 2009.

HB2312 by Gattis – CAUTION – rural economic development & investment program

Referred to Agriculture & Livestock Committee
 [HOT: Beware of unintended consequences of the rapid urbanization of farm and ranch land, and be sure to read our paper, “Soil Issues for Residential Construction.” It describes serious problems when building homes on expansive soils or land once used for cotton farming where arsenic was used as a pesticide and/or defoliant.]  
SECTION 1.  This Act shall be known as the Rural Economic Development and Investment Act.

SECTION 2.  Chapter 12, Agriculture Code, is amended by adding Section 12.0271 to read as follows:

Sec. 12.0271.  RURAL ECONOMIC DEVELOPMENT AND INVESTMENT PROGRAM.  (a)  From funds appropriated for that purpose, the commissioner shall establish and administer a financial assistance program to encourage private economic development in rural areas.  Financial assistance under the program may be provided only to:
(1)  a county with a population of not more than 75,000; or
(2)  a municipality with a population of not more than 50,000.
(b)  Financial assistance under Subsection (a) may be used only for a project relating to:
(1)  the acquisition or development of land, easements, or rights-of-way;
(2)  attracting new private enterprises to the county or municipality, including:
(A)  manufacturing facilities;
(B)  freight storage facilities;
(C)  distribution warehouse centers; and
(D)  other nonretail private enterprises;
(3)  the construction, extension, or other improvement of:
(A)  water or waste disposal facilities; or
(B)  transportation infrastructure; or
(4)  any other activity relating to private economic development that the commissioner determines will encourage economic and infrastructure development in a rural area. [HOT: This is an awfully open-ended provision that could be applied to any activity, including building homes and schools.]
(c)  To further a purpose described by Subsection (b), the commissioner may provide financial assistance to an eligible county or municipality by:
(1)  extending credit by direct loan, based on the credit of the county or municipality;
(2)  providing a credit enhancement;
(3)  effectively lowering interest rates;
(4)  financing a purchase or lease agreement in connection with an economic or infrastructure development project; or
(5)  providing methods of leveraging money that have been approved by the United States department of agriculture, interior, or commerce, and relate to the project for which the assistance is provided.
(d)  A county or municipality that receives funds under Subsection (c) shall segregate the funds from other funds under the control of the county or municipality and use the funds only for a purpose described by this section.  Any funds disbursed through the program must be repaid on terms determined by the department.
(e)  The department shall adopt rules necessary to implement this section.
SECTION 3.  This Act takes effect September 1, 2009.

HB2295 by McClendon – BAD – TRCC Sunset Bill
Referred to Business & Industries Committee
[HOT: This bill was crafted by the Sunset Commission and is identical to SB1015 by Hegar. Rather than adopt recommendations from the Sunset Staff Report to abolish the TRCC, this bill would keep and amend the agency with provisions that amount to window dressing rather than needed reforms. At a minimum, the State Inspection Process must be optional, rather than a mandatory roadblock to the legal system. And registration must be replaced with licensing and enforcement authority.]
SECTION 1.  Chapter 27, Property Code, is amended by adding Section 27.0021 to read as follows:

Sec. 27.0021.  TIME FOR CERTAIN OFFERS AND ELECTIONS BY BUILDER.  In a dispute subject to Subtitle D, Title 16, if a party to the dispute is authorized under Section 426.005(g) to file an action before a recommendation is issued by a third-party inspection or before a ruling on an appeal of a third-party inspector's recommendation is issued, a builder may make a written offer of settlement to the claimant under Sections 27.004(b) and (c) or an election to purchase the residence under Section 27.0042 not later than the 15th day after the earliest date on which the action may be filed under Section 426.005(g). 
SECTION 2.  Section 27.004, Property Code, is amended by adding Subsection (l-1) to read as follows:

(l-1)  An inspection of repairs by a third-party inspector under Subsection (l), other than minor cosmetic repairs described by Subsection (l), must be completed in the time provided by Section 428.0041.
SECTION 3.  Chapter 401, Property Code, is amended by adding Section 401.0011 to read as follows:

Sec. 401.0011.  PURPOSE; TEXAS RESIDENTIAL CONSTRUCTION COMMISSION.  (a)  The Texas Residential Construction Commission oversees builders registered with the commission to ensure that builders are responsible and accountable to the homeowners with whom they contract.
(b)  The commission's mission includes:
(1)  educating builders and homeowners about all aspects of the residential construction industry affecting the building or remodeling of homes; and
(2)  facilitating resolution of disputes between builders and homeowners regarding construction defects through the state-sponsored inspection and dispute resolution process.

[HOT: The commission should NOT substitute its own dispute resolution process for other legal remedies, including access to the court system. That role should be provided by trained legal experts (judges and lawyers) and subject to traditional laws of discovery, precedence setting, and appeal. Note that the TRCC mission does NOT include licensing or regulation or the ability to prevent bad or unscrupulous builders from working in Texas. Registration ≠ Licensing.]
SECTION 4.  Section 401.006, Property Code, is amended to read as follows:

Sec. 401.006.  SUNSET PROVISION.  The Texas Residential Construction Commission is subject to Chapter 325, Government Code (Texas Sunset Act). Unless continued in existence as provided by that chapter, the commission is abolished and this title expires September 1, 2013 [2009].

SECTION 5.  Sections 401.007(a), (b), and (c), Property Code, are amended to read as follows:

(a)  The [If the] commission [has reasonable cause to believe that a person is violating a statute to which this chapter applies, the commission, in addition to any other authorized action,] may issue an emergency order, including an emergency order to cease and desist, to any person regardless of whether the person is a builder registered under this title [from the violation or an order to take affirmative action, or both], to enforce a statute to which this chapter applies if the commission determines that an emergency exists requiring immediate action to protect the public health and safety or if the commission has reasonable cause to believe that a person is violating a statute to which this chapter applies.  The commission may issue the emergency order without notice and hearing or with any notice and hearing the commission considers practicable under the circumstances [compliance].  A person may appeal the order directly to district court in accordance with Chapter 2001, Government Code. [HOT: The commission has not yet used the cease and desist authority it already has. Criminal penalties and real authority are needed.]
(b)  The [Before issuing an order under this section, the] commission shall set the time and place and give notice for a hearing to affirm, modify, or set aside an emergency order that was issued without a hearing [of a hearing before a hearings officer].  The hearing is governed by Chapter 2001, Government Code.  Based on the findings of fact, conclusions of law, and recommendations of the hearings officer, the commission by order may find whether a violation has occurred.

(c)  The commission, after providing notice and an opportunity to appear for a hearing, may impose against a person who violates an emergency [a cease and desist] order an administrative penalty in an amount not to exceed $1,000 for each day of violation.  In addition to any other remedy provided by law, the attorney general or the commission may institute in district court a suit for injunctive relief and to collect an administrative penalty.  A bond is not required of the commission with respect to injunctive relief granted under this section.  In the action, the court may enter as proper an order awarding a preliminary or final injunction.

SECTION 6.  Section 406.001(a), Property Code, is amended to read as follows:

(a)  The Texas Residential Construction Commission consists of 11 [nine] members appointed by the governor with the advice and consent of the senate as follows:

(1)  four members must be builders who each hold a certificate of registration under Chapter 416;

(2)  four [three] members must be representatives of the general public;

(3)  one member must be a licensed professional engineer who practices in the area of residential construction; [and]

(4)  one member must be [either] a licensed architect who practices in the area of residential construction; and
(5)  one member must be [or] a building inspector who meets the requirements set forth in Chapter 427 and practices in the area of residential construction.

SECTION 7.  Section 406.002(a), Property Code, is amended to read as follows:

(a)  Commission members serve staggered six-year terms, with three or four members' terms expiring February 1 of each odd-numbered year.  The terms of three of the builder representatives must expire in different odd-numbered years.  The terms [term] of three [one] of the representatives of the general public must expire in different [each] odd-numbered years [year].

SECTION 8.  Chapter 408, Property Code, is amended by adding Sections 408.006 and 408.007 to read as follows:

Sec. 408.006.  USE OF TECHNOLOGY.  The commission shall implement a policy requiring the commission to use appropriate technological solutions to improve the commission's ability to perform its functions.  The policy must ensure that the public is able to interact with the commission on the Internet.
Sec. 408.007.  NEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE RESOLUTION PROCEDURES.  (a)  The commission shall develop and implement a policy to encourage the use of:
(1)  negotiated rulemaking procedures under Chapter 2008, Government Code, for the adoption of commission rules; and
(2)  appropriate alternative dispute resolution procedures under Chapter 2009, Government Code, to assist in the resolution of internal and external disputes under the commission's jurisdiction.
(b)  The commission's procedures relating to alternative dispute resolution must conform, to the extent possible, to any model guidelines issued by the State Office of Administrative Hearings for the use of alternative dispute resolution by state agencies.
(c)  The commission shall designate a trained person to:
(1)  coordinate the implementation of the policy adopted under Subsection (a);
(2)  serve as a resource for any training needed to implement the procedures for negotiated rulemaking or alternative dispute resolution; and
(3)  collect data concerning the effectiveness of those procedures, as implemented by the commission.
SECTION 9.  Sections 416.012(c) and (e), Property Code, are amended to read as follows:

(c)  A builder who is registered with the commission [before September 1, 2007, and all other builders who register for the first time on or after September 1, 2007, and satisfy the requirements of Subsection (b),] must complete three [five] hours of continuing education every two [five] years, one hour of which must address ethics. [HOT: 1.5 hours per year of continuing education is not nearly enough to keep up with changes in building science, state laws, and business practices.]
(e)  A registered builder may not receive more than one [two] continuing education credit hour [hours] during each two-year [five-year] period for engaging in self-directed study.

SECTION 10.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.  A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a registration or certification under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162, if found by a final nonappealable court judgment;

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 or a fee due under Chapter 426;

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);

(12)  engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

(13)  a [repeated] failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;

(14)  failure to register as a builder as required under Chapter 416;

(15)  using or attempting to use a certificate of registration that has expired or that has been revoked;

(16)  falsely representing that the person holds a certificate of registration issued under Chapter 416;

(17)  acting as a builder using a name other than the name or names disclosed to the commission;

(18)  aiding, abetting, or conspiring with a person who does not hold a certificate of registration to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(19)  allowing the person's certificate of registration to be used by another person;

(20)  acting as an agent, partner, or associate of a person who does not hold a certificate of registration with the intent to evade the provisions of this title or rules adopted under this title;

(21)  a failure to reasonably perform on an accepted offer to repair or a [repeated] failure to make an offer to repair based on:

(A)  the recommendation of a third-party inspector under Section 428.004; or

(B)  the final holding of an appeal under Chapter 429;

(22)  a [repeated] failure to respond to a commission request for information;

(23)  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(24)  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(25)  a [repeated] failure to comply with the requirements of Subtitle F; or

(26)  otherwise violating this title or a commission rule adopted under this title.

SECTION 11.  Section 418.002(a), Property Code, is amended to read as follows:

(a)  On a determination that a ground for disciplinary action under Section 418.001 exists, the commission may:

(1)  revoke or suspend a registration or certification [in the event of repeated prior violations that have resulted in disciplinary action];

(2)  probate the suspension of a registration or certification;

(3)  formally or informally reprimand a registered or certified person; or

(4)  impose an administrative penalty under Chapter 419.

SECTION 12.  Subtitle C, Title 16, Property Code, is amended by adding Chapter 421 to read as follows:

CHAPTER 421.  HOMEOWNER RECOVERY FUND
Sec. 421.001.  DEFINITION. In this chapter, "fund" means the homeowner recovery fund.
Sec. 421.002.  RECOVERY FUND.  The commission shall maintain a homeowner recovery fund to reimburse aggrieved persons who suffer actual damages from a builder's act in violation of this title or a rule adopted under this title.  An aggrieved person may recover from the fund based on the act of any person who is a builder at the time the act occurs, regardless of whether the person holds a certificate of registration issued under Chapter 416 at the time the act occurs.
Sec. 421.003.  CLAIM FOR PAYMENT FROM FUND.  An aggrieved person who obtains a court judgment against a builder for a violation of this title, after final judgment is entered, execution returned nulla bona, and a judgment lien perfected, is entitled to payment from the fund in an amount equal to the amount of actual damages from the violation awarded in the judgment.

[HOT: The problem with the Recovery Fund concept is that not enough funds will be available to cover actual damages, especially when entire neighborhoods are affected. A better solution is a combination of general liability insurance for each builder and surety bonds for each home. Such provisions are common prerequisites for maintaining a license in those states that license residential construction contractors.]
SECTION 13.  Sections 426.003(a) and (b), Property Code, are amended to read as follows:

(a)  A builder shall register a new home with the commission on or before the 15th day of the month following the month in which the transfer of title from the builder to the homeowner occurs.  The registration must:
(1)  include the information required by the commission by rule;
(2)  state that the registration concerns a new home; and

(3)  be accompanied by the fee required by Subsection (c).

(b)  A builder who enters a transaction governed by this title, other than the transfer of title of a new home from the builder to the seller, shall register the home involved in the transaction with the commission.  The registration must:

(1)  include the information required by the commission by rule;

(2)  state that the registration concerns a remodel or other transaction governed by this title other than a transfer of title of a new home;
(3)  be accompanied by the fee required by Subsection (c); and

(4) [(3)]  be delivered to the commission not later than the 15th day after the earlier of:

(A)  the date of the substantial completion of the home or other residential construction project;

(B)  the date the [new] home is occupied; or

(C)  the date of issuance of a certificate of occupancy or a certificate of completion.

SECTION 14.  Section 426.005, Property Code, is amended by amending Subsection (b) and adding Subsections (g), (h), and (i) to read as follows:

(b)  Except as provided by Subsections (g) and (h), an [An] action described by Subsection (a) must be filed:

(1)  on or before the expiration of any applicable statute of limitations or by the 45th day after the date the third-party inspector issues the inspector's recommendation, whichever is later;  or

(2)  if the recommendation is appealed, on or before the expiration of any applicable statute of limitations or by the 45th day after the date the commission issues its ruling on the appeal, whichever is later.

(g)  An action described by Subsection (a) may be initiated by the homeowner or builder:
(1)  for a dispute involving workmanship and materials, on or after the 91st day after the date the request for state-sponsored inspection and dispute resolution is submitted, except as provided by Subdivision (3);
(2)  for a dispute involving a structural matter, on or after the 106th day after the date the request for state-sponsored inspection and dispute resolution is submitted, except as provided by Subdivision (3); or
(3)  if the third-party inspector's recommendation is appealed and a ruling on the appeal is not issued in the time prescribed by Section 429.001, on or after the day after the date the panel is required to issue the ruling under that section.
(h)  An action filed under Subsection (g) must be filed on or before the later of:
(1)  the expiration of the applicable statute of limitations; or
(2)  the 45th day after the first date on which Subsection (g) authorizes the filing of the action.
(i)  Once a final, unappealable recommendation or a ruling on an appeal of a recommendation is issued under this subtitle, a homeowner or builder may file an action described by Subsection (a).  A homeowner is not required to delay the filing of an action to allow the builder an opportunity to make an offer of settlement or repair under Sections 27.004(b) and (c) or an election to purchase the residence under Section 27.0042.  The filing of an action by the homeowner does not affect a builder's right to make an offer of settlement or repair in the time provided by Section 27.004(b) or an election to purchase the residence in the time provided by Section 27.0042.
SECTION 15.  Chapter 428, Property Code, is amended by adding Section 428.0011 to read as follows:

Sec. 428.0011.  PROCESSING AND PRIORITIZING OF REQUESTS.  (a)  The commission shall adopt rules for processing requests under this chapter that include guidelines for prioritizing the handling of the requests and allocating agency staff and other resources in the most efficient manner to address the requests.
(b)  In adopting rules under this section, the commission shall consider:
(1)  appropriate ways to expedite the state-sponsored inspection and dispute resolution process under emergency circumstances, including cases involving issues of habitability;
(2)  appropriate handling of complex case material and whether different handling is appropriate for requests involving a structural defect and requests involving workmanship and materials; and
(3)  the most efficient ways to use agency staff.
SECTION 16.  Section 428.002(a), Property Code, is amended to read as follows:

(a)  At [In addition to the right of inspection provided by Section 428.001(c), at] any time before the conclusion of the state-sponsored inspection and dispute resolution process and on the builder's written request, the builder shall be given reasonable opportunity to inspect the home that is the subject of the request or have the home inspected to determine the nature and cause of the construction defect and the nature and extent of repairs necessary to remedy the construction defect.

SECTION 17.  Section 428.003(a), Property Code, is amended to read as follows:

(a)  On or before the 10th [30th] day after the date the commission receives a request, the commission shall appoint the next available third-party inspector from the applicable lists of third-party inspectors maintained by the commission under Subsection (c).  If, in accordance with guidelines adopted under Section 428.0011, the executive director determines the circumstances involved in a request constitute an emergency, the executive director may assign a state inspector or other commission employee that the executive director determines is qualified to conduct the inspection and issue a recommendation in accordance with the requirements for inspections and recommendations by a third-party inspector.

[HOT: This bill attempts to shorten the inspection process but does not take the extra step of making it optional as we recommend. State mandated inspection remains a costly and time-consuming barrier to other legal remedies. To protect their interests, homeowners must still hire their own attorney, inspector and engineering experts, because the builder will surely have theirs.]
SECTION 18.  Section 428.004, Property Code, is amended by amending Subsections (b) and (c) and adding Subsections (g) and (h) to read as follows:

(b)  If the dispute involves a structural matter in the home, the commission shall appoint an approved engineer to be the third-party inspector.  The third-party inspector shall inspect the home not later than the 30th day after the date the request is submitted and issue a recommendation not later than the 45th [60th] day after the date the third-party inspector receives the assignment from the commission, unless additional time is requested by the third-party inspector or a party to the dispute.  The commission shall adopt rules governing the extension of time under this subsection.

(c)  The third-party inspector's recommendation must[:
[(1)  address only the construction defect, based on the applicable warranty and building and performance standards; and
[(2)]  designate a method or manner of repair, if any.  The recommendation may identify any construction defects discovered by the third-party inspector that are not included in the request for state-sponsored inspection and dispute resolution that involve a violation of a statutory warranty or building and performance standard or other building code applicable to the construction.
(g)  The commission shall remove a final report, including a request form or other case material relating to the final report, from the commission's Internet website if:
(1)  the builder has made repairs substantially equivalent to those required by the findings of the final report confirming the defect; and
(2)  the commission has confirmed with the homeowner and a third-party inspector who has inspected the repairs that the builder has made those repairs.
(h)  A final report removed by the commission under Subsection (g) is not public information subject to disclosure under Chapter 552, Government Code.

[HOT: Information pertaining to homeowner complaints and resolution attempts should be public record since it helps homeowners find good and reputable builders. This provision was inserted into the bill by builders who don’t want the public to know about their defective homes. They previously inserted a provision blocking access to information about new homebuyers, even through an open records request, to prevent consumer groups from conducting surveys and gathering data that proves the extend of problems relating to construction defects.]
SECTION 19.  Chapter 428, Property Code, is amended by adding Section 428.0041 to read as follows:

Sec. 428.0041.  INSPECTION OF CERTAIN REPAIRS.  An inspection of repairs by a third-party inspector under Section 27.004(l), other than minor cosmetic repairs described by that section, must be completed not later than:
(1)  the 30th day after the date the repairs are completed for a dispute involving workmanship and materials; or
(2)  the 45th day after the date the repairs are completed for a dispute that involves a structural matter.
SECTION 20.  Chapter 428, Property Code, is amended by adding Section 428.006 to read as follows:

Sec. 428.006.  BUILDER REPORTING REQUIRED.  (a)  A builder involved in the state-sponsored inspection and dispute resolution process shall file with the commission, on a form prescribed by the commission, information relating to any activity related to the dispute, including a settlement, repair effort, mediation, arbitration, or litigation, that occurs after a third-party inspector's report issued under this chapter becomes final and nonappealable.
(b)  A builder shall file a form not later than the 21st day after the report becomes final and nonappealable.
(c)  In addition to any other information the commission determines is appropriate to request, the form prescribed under this section must request the following information:
(1)  the name of the builder;
(2)  the name and address of the homeowner and the property involved in the state-sponsored inspection and dispute resolution process;
(3)  the state-sponsored inspection and dispute resolution number assigned by the commission;
(4)  whether any repairs or other types of compensation were offered by the builder to the homeowner for any construction defects affirmed by the final, nonappealable report;
(5)  if repairs were offered by the builder:
(A)  whether any alleged defects affirmed by the report were excluded from the offer of repair; and
(B)  whether the homeowner accepted any or all of the repairs offered;
(6)  if repairs were offered and accepted:
(A)  whether the repairs were made; and
(B)  whether the repairs resulted in the satisfaction of all issues between the parties as a result of the residential construction project;
(7)  if repairs were made, whether the builder engaged the services of the third-party inspector assigned to the state-sponsored inspection and dispute resolution process to inspect the repairs;
(8)  if repairs were not offered or an offer for repair was not accepted, whether either of the parties pursued any further legal proceedings related to the dispute between the parties;
(9)  if either party has pursued further legal proceedings, whether the parties are in mediation or involved in arbitration or a civil lawsuit; and
(10)  if the parties are involved in an arbitration proceeding, whether the arbitration is required as a provision of a contract between the parties.
(d)  If the parties have not resolved their dispute at the time the builder files the initial form under Subsection (b), the builder must update the status of the information requested or provided on the form at least once in each 21-day period until the occurrence and reporting of one of the following events:
(1)  repairs offered by the builder are accepted, performed, reinspected in accordance with Sections 27.004(l) and 428.0041, and accepted by the homeowner as resolving all issues in the dispute;
(2)  any legal proceedings described by Subsection (c)(9) are final;
(3)  the builder repurchases the home under Section 27.0042; or
(4)  any other resolution of the dispute between the parties is finalized.
(e)  A builder's failure to comply with this section or to complete the required form honestly is grounds for denial of the builder's registration renewal application under Chapter 416.
SECTION 21.  Subtitle D, Title 16, Property Code, is amended by adding Chapter 428A to read as follows:

CHAPTER 428A.  OFFICE OF OMBUDSMAN
Sec. 428A.001.  OFFICE OF OMBUDSMAN.  The office of the ombudsman is established at the commission to assist the commission, builders, and homeowners following the completion of the state-sponsored inspection and dispute resolution process.
Sec. 428A.002.  QUALIFICATIONS. The commission shall hire a licensed attorney to act as ombudsman.
Sec. 428A.003.  POWERS AND DUTIES.  (a)  The ombudsman shall:
(1)  facilitate defect repairs after the completion of the state-sponsored inspection and dispute resolution process;
(2)  oversee staff to conduct a mediation process between builders and homeowners after the state-sponsored inspection and dispute resolution process concludes; and
(3)  comment on rules and other policy changes being considered by the commission.
(b)  The ombudsman shall report directly to the commission.
SECTION 22.  Chapter 430, Property Code, is amended by adding Section 430.012 to read as follows:

Sec. 430.012.  HOMEOWNER INFORMATION PAMPHLET.  (a)  The commission shall produce a homeowner information pamphlet to provide homeowners with basic information about the commission and the state-sponsored inspection and dispute resolution process.
(b)  The pamphlet must include information describing:
(1)  the commission's jurisdiction;
(2)  the state-sponsored inspection and dispute resolution process;
(3)  statutory warranties;
(4)  building and performance standards; and
(5)  how the items listed in Subdivisions (1) through (4) apply to a new or newly remodeled home.
(c)  The commission shall make the pamphlet available through the commission's Internet website and in a hard-copy format.
(d)  An escrow officer, as defined by Section 2501.003, Insurance Code, or an attorney performing closing services in which title insurance is not obtained, at a closing in which title to a new home is transferred shall provide the pamphlet produced by the commission under Subsection (a) to the person purchasing the new home.
(e)  The commission shall provide the pamphlet to a homeowner after registration of the home under Section 426.003(b).
SECTION 23.  Section 446.004, Property Code, is amended to read as follows:

Sec. 446.004.  FEE INSPECTOR.  A fee inspector must be either a licensed engineer, a registered architect, a professional inspector licensed by the Texas Real Estate Commission, a plumbing inspector employed by a municipality and licensed by the Texas State Board of Plumbing Examiners, a building inspector employed by a political subdivision, or a third-party inspector qualified under Section 427.001(b).  A builder may use the same or a different fee inspector for inspections required under this chapter. [HOT: The last two are NOT required to be licensed. The unbiased third party inspector concept is compromised if builders are allowed to use the same inspector.]
SECTION 24.  The following provisions of the Property Code are repealed:

(1)  Section 416.011;

(2)  Section 416.012(b);

(3)  Section 418.002(d); and

(4)  Section 428.001(c).

SECTION 25.  The Sunset Advisory Commission's report to the 83rd Legislature shall evaluate:

(1)  the Texas Residential Construction Commission's overall performance; and

(2)  the ability of the Texas Residential Construction Commission to implement the changes in law made by this Act and management actions recommended by the 81st Legislature.

SECTION 26.  (a)  Section 401.007, Property Code, as amended by this Act, applies only to an order regarding an emergency or a violation of a statute to which Chapter 401, Property Code, applies that occurs on or after the effective date of this Act.  An order regarding an emergency or a violation of a statute that occurred before the effective date of this Act is governed by the law in effect at the time the emergency or violation occurred, and that law is continued in effect for that purpose.

(b)  Promptly after this Act takes effect, the governor shall appoint the two additional members to the Texas Residential Construction Commission as required by Section 406.001, Property Code, as amended by this Act.  In appointing those members, the governor shall appoint one person to a term expiring February 1, 2011, and one to a term expiring February 1, 2013.

(c)  Sections 416.012(c) and (e), Property Code, as amended by this Act, apply only to a renewal of a builder registration on or after September 1, 2011.  The renewal of a builder registration before September 1, 2011, is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(d)  Sections 418.001 and 418.002, Property Code, as amended by this Act, apply only to a ground for disciplinary action that occurs on or after the effective date of this Act.  A ground for disciplinary action that occurs before the effective date of this Act is governed by the law in effect at the time the ground for disciplinary action occurred and the law is continued in effect for that purpose.

(e)  Section 426.003, Property Code, as amended by this Act, applies only to a registration of a home that occurs on or after the effective date of this Act.  A registration of a home that occurs before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(f)  Sections 426.005, 428.003, and 428.004, Property Code, as amended by this Act, apply only to a request for state-sponsored inspection and dispute resolution filed on or after the effective date of this Act.  A request filed before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(g)  Not later than December 1, 2009, the Texas Residential Construction Commission shall adopt rules under Sections 428.0011 and 428.006, Property Code, as added by this Act.

(h)  Sections 27.004(l-1) and 428.0041, Property Code, as added by this Act, apply only to inspection of a repair completed by a builder on or after the effective date of this Act.  Inspection of a repair completed by a builder before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(i)  Not later than December 1, 2009, the Texas Residential Construction Commission shall hire an ombudsman as provided by Chapter 428A, Property Code, as added by this Act.

SECTION 27.  This Act takes effect September 1, 2009.

HB2243 by Leibowitz – EXCELLENT – abolition of TRCC & licensing under TDLR 
Referred to Business & Industries Committee
[HOT: This bill was drafted to address systemic problems within the Texas homebuilding industry. Rather than amend or reform the TRCC, it replaces the controversial agency and its ineffective dispute resolution service with industry regulation through licensing administered by the TDLR.]
ARTICLE 1. LICENSING AND REGULATION OF GENERAL RESIDENTIAL CONTRACTORS
SECTION 1.01.  Subtitle C, Title 7, Occupations Code, is amended by adding Chapter 1203 to read as follows:

CHAPTER 1203. GENERAL RESIDENTIAL CONTRACTORS
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 1203.001.  DEFINITIONS.  In this chapter:
(1)  "Commission" means the Texas Commission of Licensing and Regulation.
(2)  "Department" means the Texas Department of Licensing and Regulation.
(3)  "General residential contractor" means a person who under a license issued under this chapter is engaged in the business of residential construction.
(4)  "Residential construction" means the business of building, altering, repairing, improving, moving, or demolishing a residential structure or an appurtenance on or within the structure's residential property lines.
[Sections 1203.002-1203.050 reserved for expansion]
SUBCHAPTER B.  COMMISSION AND DEPARTMENT POWERS AND DUTIES
Sec. 1203.051.  ADMINISTRATION.  The department shall administer this chapter.
Sec. 1203.052.  FORMS.  The department shall prescribe application forms for original and renewal licenses and shall design the licenses.
Sec. 1203.053.  CONTRACTS FOR ENFORCEMENT.  The department may contract with another state agency or a political subdivision of the state to enforce this chapter and rules adopted under this chapter.
Sec. 1203.054.  DIRECTORY OF LICENSE HOLDERS.  (a) The department shall publish annually a directory of license holders.
(b)  The department may sell the directory on payment of a reasonable fee set by the commission.
Sec. 1203.055.  RULES REGARDING USE AND DISPLAY OF LICENSE.  The commission shall adopt rules relating to the use, display, and advertisement of a license.
[Sections 1203.056-1203.100 reserved for expansion]
SUBCHAPTER C.  LICENSE REQUIREMENTS
Sec. 1203.101.  LICENSE REQUIRED.  A person may not engage in the business of residential construction unless the person holds a general residential contractor license under this chapter.
Sec. 1203.102.  REQUIREMENTS TO OBTAIN LICENSE. The department shall issue a general residential contractor license to a person who, at the time of application:
(1)  is at least 21 years of age;
(2)  is a citizen of the United States or a lawfully admitted alien;
(3)  provides proof of insurance in the amount required by this chapter;
(4)  provides proof satisfactory to the department that the person has worked in residential construction for at least three years;
(5)  is a resident of this state;
(6)  pays the application fee; and
(7)  passes the applicable licensing examination with a score of at least 70 percent.
Sec. 1203.103.  REQUIREMENTS TO RENEW LICENSE. The department shall renew a general residential contractor license if the applicant:
(1)  holds a general residential contractor license in good standing;
(2)  provides proof of insurance in the amount required by this chapter; and
(3)  pays the renewal fee.
Sec. 1203.104.  APPLICANT LICENSED IN ANOTHER JURISDICTION. The department may waive any requirement to obtain a license under this chapter if the department determines that the applicant holds a license issued by another jurisdiction that has licensing requirements substantially equivalent to those of this state.
Sec. 1203.105.  LICENSED ACTIVITY. (a) A license holder may exercise all professional rights, honors, and privileges relating to the profession of a general residential contractor.
(b)  A license is the property of the department and must be surrendered on demand.
(c)  A license is valid throughout this state.
(d)  A license holder is not required to hold an additional license or certificate issued by a political subdivision to operate in the political subdivision.
Sec. 1203.106.  LICENSE TERM. A license issued under this chapter is valid for one year.
Sec. 1203.107.  INSURANCE REQUIREMENTS. (a)  Except as provided by Subsection (b), a license holder must maintain a general liability insurance policy at all times with a limit of at least $500,000.
(b)  A license holder who has built or remodeled 25 or more  homes during the previous year must maintain a general liability insurance policy at all times with a limit of at least $2 million.
Sec. 1203.108.  BOND REQUIREMENTS.  (a)  A license holder shall obtain a surety bond for each home the license holder constructs or remodels. The bond must:
(1)  guarantee the license holder's performance under the license holder's contract with the prospective homeowner; and
(2)  be issued in an amount not less than the fair market value of the completed project if the project had no defects.
(b)  A license holder who has constructed or remodeled 25 or more homes in the preceding year shall obtain a surety bond issued to the department in an amount equal to the fair market value of all homes built by the license holder in the preceding year.
[Sections 1203.109-1203.150 reserved for expansion]
SUBCHAPTER D. EXAMINATION
Sec. 1203.151.  EXAMINATION REQUIRED.  Each applicant for a license under this chapter must take the general residential contractor licensing examination.
Sec. 1203.152.  CONTENTS OF EXAMINATION. The examination must be comprehensive in nature and require the successful applicant to demonstrate an intimate working knowledge of the latest version of the International Residential Code applicable to all nonelectrical aspects of residential construction.
Sec. 1203.153.  DEVELOPMENT AND ADMINISTRATION OF EXAMINATION. (a) The department shall contract with a nationally or internationally recognized testing organization to develop the examination and administer the examination at least once each quarter.
(b)  The examination administered under this section must be:
(1)  developed in consultation with experts in residential construction; and
(2)  professionally constructed, validated, and administered.
Sec. 1203.154.  REEXAMINATION.  (a) The department shall establish the criteria under which an applicant may retake an examination under this chapter.
(b)  The commission shall establish a reasonable examination fee for an applicant requesting reexamination under this section.
[Sections 1203.155-1203.200 reserved for expansion]
SUBCHAPTER E.  PENALTIES AND ENFORCEMENT
Sec. 1203.201.  EMERGENCY SUSPENSION. (a) The department shall temporarily suspend the license of a license holder if the department determines from the evidence or information presented to it that continued practice by the license holder would constitute a continuing and imminent threat to the public welfare.
(b)  A license may be suspended under this section without notice or hearing on the complaint if:
(1)  action is taken to initiate proceedings for a hearing before the State Office of Administrative Hearings simultaneously with the temporary suspension; and
(2)  a hearing is held as soon as practicable under this chapter and Chapter 2001, Government Code.
(c)  The State Office of Administrative Hearings shall hold a preliminary hearing not later than the 14th day after the date of the temporary suspension to determine if there is probable cause to believe that a continuing and imminent threat to the public welfare still exists. A final hearing on the matter shall be held not later than the 61st day after the date of the temporary suspension.
Sec. 1203.202.  CEASE AND DESIST ORDERS.  The department may issue a cease and desist order regarding a violation of this chapter or a rule adopted under this chapter.
Sec. 1203.203.  LICENSE SUSPENSION OR REVOCATION. (a) The grounds for suspending or revoking a license under this chapter include:
(1)  fraud or deceit in obtaining an original or renewal license under this chapter;
(2)  misapplication or misappropriation of trust funds, including a violation of Chapter 32, Penal Code, or Chapter 162, Property Code, if found by a final, nonappealable court judgment;
(3)  naming false consideration in a contract to sell a new home or in a construction contract for a new or remodeled home;
(4)  discriminating on the basis of race, color, religion, sex, age, national origin, or disability;
(5)  publishing a false or misleading advertisement;
(6)  failing to honor, within a reasonable time, a check issued to the department or commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission or department has sent by certified mail to the person's last known business address according to department records a request for payment;
(7)  failing to pay a fine, fee, or administrative penalty assessed by the department or commission;
(8)  failing to pay a nonappealable court judgment arising from a construction defect or other transaction between the license holder and the homeowner;
(9)  engaging in statutory or common law fraud or misappropriation of funds, if found by a final, nonappealable judgment of any arbitrator or court that includes a finding of fraud against the license holder and is not satisfied before the 30th day after the date of the final judgment or award;
(10)  using or attempting to use a general residential contractor license that has expired or been suspended or revoked;
(11)  falsely representing that the person holds a license issued under this chapter;
(12)  acting as a general residential contractor by using a name other than a name disclosed to the department or commission;
(13)  aiding, abetting, or conspiring with a person who does not hold a license issued under this chapter to evade the provisions of this chapter, if found by a final, nonappealable court judgment;
(14)  allowing a license issued under this chapter to be used by another person;
(15)  acting as an agent, partner, or associate of a person who does not hold a license issued under this chapter with the intent to evade the provisions of this chapter or rules adopted under this chapter;
(16)  repeatedly failing to respond to a request for information from the department or commission;
(17)  failing to obtain a building permit required by a political subdivision before constructing a new home or improving an existing home;
(18)  abandoning, without justification, any contract for new home improvement or construction engaged in or undertaken by the license holder, if found to have done so by a final, nonappealable court judgment;
(19)  failing to complete a new home or home improvement construction project under the contract terms with the homeowner or prospective homeowner;
(20)  failing to correct a violation of building codes or standards;
(21)  failing to comply with architectural drawings specified in a contract to improve, build, or purchase a new home;
(22)  failing to comply with the engineering design of a home, including the home's foundation;
(23)  failing to satisfy a court judgment or a judgment in binding arbitration;
(24)  failing to honor a contractual warranty;
(25)  failing to disclose in writing:
(A)  the products that are installed in the home;
(B)  care and component warranties;
(C)  building standards; and
(D)  the risks and hazards of the home; and [HOT: This can include foundation risks due to expansive soils and health risks due to residual soil contamination.]
(26)  otherwise violating this chapter or a rule adopted under this chapter.
(b)  A person whose license is revoked as a result of conduct described by Subsection (a)(9) is not eligible to hold a license under this chapter until the 10th anniversary of the date of revocation.
Sec. 1203.204.  OFFENSE; CRIMINAL PENALTY.  (a)   A person commits an offense if the person knowingly or intentionally violates Section 1203.101.
(b)  An offense under this section is a Class A misdemeanor.
SECTION 1.02.  Not later than March 1, 2010, the Texas Commission of Licensing and Regulation shall adopt any rules necessary to administer Chapter 1203, Occupations Code, as added by this article.

SECTION 1.03. (a) The Texas Department of Licensing and Regulation shall ensure that the first general residential contractor licensing examination is administered on June 30, 2010.

(b)  The Texas Department of Licensing and Regulation shall begin issuing licenses under Chapter 1203, Occupations Code, as added by this article, on September 1, 2010.

SECTION 1.04.  (a)  Except as provided by Subsection (b) of this section, this article takes effect September 1, 2009.

(b)  Section 1203.101 and Subchapter E, Chapter 1203, Occupations Code, as added by this article, take effect January 1, 2011.

ARTICLE 2.  ABOLITION OF TEXAS RESIDENTIAL CONSTRUCTION COMMISSION
SECTION 2.01.  (a)  The Texas Residential Construction Commission is abolished effective September 1, 2009.

(b)  The following statutes are repealed:

(1)  Section 214.906, Local Government Code;

(2)  Title 16, Property Code;

(3)  Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007; and

(4)  Sections 27.001(3) and (9), 27.004(l), and 27.007(c), Property Code.

SECTION 2.02.  (a)  The Texas Department of Licensing and Regulation shall take custody of the property, records, or other assets of the Texas Residential Construction Commission unless the governor designates another appropriate governmental entity to take custody of the property, records, or other assets.

(b)  If the Texas Residential Construction Commission has a continuing valid and enforceable obligation, including bonded indebtedness, Section 325.017(f), Government Code, applies in relation to the continuing obligation of the commission.

SECTION 2.03.  Sections 59.011(a) and (c), Finance Code, are amended to read as follows:

(a)  For purposes of Chapter 27, Property Code, [and Title 16, Property Code,] a federally insured financial institution regulated under this code is not a builder.

(c)  A builder hired by a lender to complete the construction of a foreclosed home is not liable for any construction defects of which the builder had no knowledge that existed prior to the acquisition of the home by the lender, but the builder is subject to Chapter 27, Property Code, [and Title 16, Property Code,] for work performed for the lender subsequent to the acquisition of the home by the lender.

SECTION 2.04.  Sections 27.001(4), (5), and (8), Property Code, are amended to read as follows:

(4)  "Construction defect" [has the meaning assigned by Section 401.004 for an action to which Subtitle D, Title 16, applies and for any other action] means a matter concerning the design, construction, or repair of a new residence, of an alteration of or repair or addition to an existing residence, or of an appurtenance to a residence, on which a person has a complaint against a contractor.  The term may include any physical damage to the residence, any appurtenance, or the real property on which the residence and appurtenance are affixed proximately caused by a construction defect.

(5)  "Contractor":

(A)  means:

(i)  a person [builder, as defined by Section 401.003,] contracting with an owner for the construction or repair of a new residence, for the repair or alteration of or an addition to an existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence;

(ii)  any person contracting with a purchaser for the sale of a new residence constructed by or on behalf of that person; or

(iii)  a person contracting with an owner or the developer of a condominium for the construction of a new residence, for an alteration of or an addition to an existing residence, for repair of a new or existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence; and

(B)  includes:

(i)  an owner, officer, director, shareholder, partner, or employee of the contractor; and

(ii)  a risk retention group registered under Chapter 2201 [Article 21.54], Insurance Code, that insures all or any part of a contractor's liability for the cost to repair a residential construction defect.

(8)  "Structural failure" [has the meaning assigned by Section 401.002 for an action to which Subtitle D, Title 16, applies and for any other action] means actual physical damage to the load-bearing portion of a residence caused by a failure of the load-bearing portion.

SECTION 2.05.  Section 27.002(b), Property Code, is amended to read as follows:

(b)  To [Except as provided by this subsection, to] the extent of conflict between this chapter and any other law, including the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a common law cause of action, this chapter prevails.  [To the extent of conflict between this chapter and Title 16, Title 16 prevails.]

SECTION 2.06.  Section 27.003(a), Property Code, is amended to read as follows:

(a)  In an action to recover damages or other relief arising from a construction defect:

(1)  a contractor is not liable for any percentage of damages caused by:

(A)  negligence of a person other than the contractor or an agent, employee, or subcontractor of the contractor;

(B)  failure of a person other than the contractor or an agent, employee, or subcontractor of the contractor to:

(i)  take reasonable action to mitigate the damages; or

(ii)  take reasonable action to maintain the residence;

(C)  normal wear, tear, or deterioration;

(D)  normal shrinkage due to drying or settlement of construction components within the tolerance of building standards; or

(E)  the contractor's reliance on written information relating to the residence, appurtenance, or real property on which the residence and appurtenance are affixed that was obtained from official government records, if the written information was false or inaccurate and the contractor did not know and could not reasonably have known of the falsity or inaccuracy of the information; and

(2)  if an assignee of the claimant or a person subrogated to the rights of a claimant fails to provide the contractor with the written notice and opportunity to inspect and offer to repair required by Section 27.004 [or fails to request state-sponsored inspection and dispute resolution under Chapter 428, if applicable,] before performing repairs, the contractor is not liable for the cost of any repairs or any percentage of damages caused by repairs made to a construction defect at the request of an assignee of the claimant or a person subrogated to the rights of a claimant by a person other than the contractor or an agent, employee, or subcontractor of the contractor.

SECTION 2.07.  Sections 27.004(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  Before [In a claim not subject to Subtitle D, Title 16, before] the 60th day preceding the date a claimant seeking from a contractor damages or other relief arising from a construction defect initiates an action, the claimant shall give written notice by certified mail, return receipt requested, to the contractor, at the contractor's last known address, specifying in reasonable detail the construction defects that are the subject of the complaint.  On the request of the contractor, the claimant shall provide to the contractor any evidence that depicts the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect, including expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure.  During the 35-day period after the date the contractor receives the notice, and on the contractor's written request, the contractor shall be given a reasonable opportunity to inspect and have inspected the property that is the subject of the complaint to determine the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect.  The contractor may take reasonable steps to document the defect.  [In a claim subject to Subtitle D, Title 16, a contractor is entitled to make an offer of repair in accordance with Subsection (b).  A claimant is not required to give written notice to a contractor under this subsection in a claim subject to Subtitle D, Title 16.]

(b)  Not [later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable, or not] later than the 45th day after the date the contractor receives the notice [under this section, if Subtitle D, Title 16, does not apply], the contractor may make a written offer of settlement to the claimant.  The offer must be sent to the claimant at the claimant's last known address or to the claimant's attorney by certified mail, return receipt requested.  The offer may include either an agreement by the contractor to repair or to have repaired by an independent contractor partially or totally at the contractor's expense or at a reduced rate to the claimant any construction defect described in the notice and shall describe in reasonable detail the kind of repairs which will be made.  The repairs shall be made not later than the 45th day after the date the contractor receives written notice of acceptance of the settlement offer, unless completion is delayed by the claimant or by other events beyond the control of the contractor.  If a contractor makes a written offer of settlement that the claimant considers to be unreasonable:

(1)  on or before the 25th day after the date the claimant receives the offer, the claimant shall advise the contractor in writing and in reasonable detail of the reasons why the claimant considers the offer unreasonable; and

(2)  not later than the 10th day after the date the contractor receives notice under Subdivision (1), the contractor may make a supplemental written offer of settlement to the claimant by sending the offer to the claimant or the claimant's attorney.

(c)  If [compliance with Subtitle D, Title 16, or] the giving of the notice under Subsections (a) and (b) within the period prescribed by those subsections is impracticable because of the necessity of initiating an action at an earlier date to prevent expiration of the statute of limitations or if the complaint is asserted as a counterclaim, [compliance with Subtitle D, Title 16, or] the notice is not required.  However, the action or counterclaim shall specify in reasonable detail each construction defect that is the subject of the complaint.  The [If Subtitle D, Title 16, applies to the complaint, simultaneously with the filing of an action by a claimant, the claimant must submit a request under Section 428.001.  If Subtitle D, Title 16, does not apply, the] inspection provided for by Subsection (a) may be made not later than the 75th day after the date of service of the suit, request for arbitration, or counterclaim on the contractor, and the offer provided for by Subsection (b) may be made [not later than the 15th day after the date the state-sponsored inspection and dispute resolution process is completed, if Subtitle D, Title 16, applies, or] not later than the 60th day after the date of service [, if Subtitle D, Title 16, does not apply].  If, while an action subject to this chapter is pending, the statute of limitations for the cause of action would have expired and it is determined that the provisions of Subsection (a) were not properly followed, the action shall be abated to allow compliance with Subsections (a) and (b).

(d)  The court or arbitration tribunal shall abate an action governed by this chapter if Subsection (c) does not apply and the court or tribunal, after a hearing, finds that the contractor is entitled to abatement because the claimant failed to [comply with the requirements of Subtitle D, Title 16, if applicable, failed to] provide the notice or failed to give the contractor a reasonable opportunity to inspect the property as required by Subsection (a), or failed to follow the procedures specified by Subsection (b).  An action is automatically abated without the order of the court or tribunal beginning on the 11th day after the date a motion to abate is filed if the motion:

(1)  is verified and alleges that the person against whom the action is pending did not receive the written notice required by Subsection (a), the person against whom the action is pending was not given a reasonable opportunity to inspect the property as required by Subsection (a), or the claimant failed to follow the procedures specified by Subsection (b) [or Subtitle D, Title 16];  and

(2)  is not controverted by an affidavit filed by the claimant before the 11th day after the date on which the motion to abate is filed.

SECTION 2.08.  Section 27.0042(b), Property Code, is amended to read as follows:

(b)  A contractor may not elect to purchase the residence under Subsection (a) if [:
[(1)] the residence is more than five years old at the time an action is initiated [; or
[(2)  the contractor makes such an election later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable].

SECTION 2.09.  Section 41.007(a), Property Code, is amended to read as follows:

(a)  A contract for improvements to an existing residence described by Section 41.001(b)(3) must contain[:
[(1)  the contractor's certificate of registration number from the Texas Residential Construction Commission if the contractor is required to register as a builder with the commission;
[(2)  the address and telephone number at which the owner may file a complaint with the Texas Residential Construction Commission about the conduct of the contractor if the contractor is required to register as a builder with the commission; and
[(3)]  the following warning conspicuously printed, stamped, or typed in a size equal to at least 10-point bold type or computer equivalent:

"IMPORTANT NOTICE:  You and your contractor are responsible for meeting the terms and conditions of this contract.  If you sign this contract and you fail to meet the terms and conditions of this contract, you may lose your legal ownership rights in your home.  KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW."

SECTION 2.10.  (a) The repeal by this Act of Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007, applies only to a transfer of residential property that occurs on or after the effective date of this Act.  A transfer of residential property that occurs before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(b)  The repeal by this Act of Section 401.005(c), Property Code, applies only to a home or material improvement to a home described by Section 401.005(c), Property Code, repealed by this Act, the building or remodeling of which commences on or after the effective date of this Act.  A home or material improvement to a home described by Section 401.005(c), Property Code, repealed by this Act, the building or remodeling of which is commenced before the effective date of this Act is subject to the warranty obligation applicable to the home or material improvement to the home immediately before the effective date of this Act.

(c)  The repeal by this Act of Sections 420.002 and 420.003, Property Code, applies only to a contract for the construction of a new home or the improvement of an existing home that is entered into on or after the effective date of this Act. A contract for the construction of a new home or the improvement of an existing home that is entered into before the effective date of this Act is governed by the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(d)  Except as provided by this section, the change in law made by this Act to Chapter 27, Property Code, and the repeal by this Act of Sections 426.005, 426.007, and 426.008, Property Code, apply only to an action commenced on or after the effective date of this Act.  An action commenced before the effective date of this Act or with respect to which a request was filed under Section 428.001, Property Code, repealed by this Act, before the effective date of this Act, is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(e)  The change in law made by this Act to Section 27.003(a)(2), Property Code, applies only to a repair made on or after the effective date of this Act.  A repair made before the effective date of this Act is subject to the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(f)  The repeal by this Act of Section 428.005, Property Code, does not apply to the receipt by a builder of a notice described by that section before the effective date of this Act.  The receipt by a builder of a notice described by that section before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(g)  The repeal by this Act of Chapter 430, Property Code, applies only to residential construction commenced on or after the effective date of this Act.  Residential construction commenced before the effective date of this Act or residential construction commenced after the effective date of this Act under a contract entered into before the effective date of this Act is subject to the warranties and building and performance standards applicable to residential construction immediately before the effective date of this Act.

(h)  The repeal by this Act of Section 436.003, Property Code, applies only to an arbitration initiated on or after the effective date of this Act.  An arbitration initiated before the effective date of this Act is governed by the law applicable to the arbitration immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(i)  The repeal by this Act of Chapter 437, Property Code, applies only to an arbitration award filed on or after the effective date of this Act.  An award filed before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(j)  The repeal by this Act of Chapter 438, Property Code, applies only to an arbitration award issued on or after the effective date of this Act.  An award issued before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 2.11.  This article takes effect September 1, 2009.

ARTICLE 3.  EFFECTIVE DATE
SECTION 3.01.  This Act takes effect September 1, 2009.

HB2223 by Parker – BAD – warranty statutes of limitations
Referred to Business & Industries Committee
 [HOT: This bad bill defines statutes of limitations to shield builders from legitimate warranty claims. Warranty provisions provided by the TRCC replaced the previous Implied Warranty of Habitability with illusory terms that help protect builders while harming homeowners. For example, cracked walls & floor tiles and doors & windows that don’t close properly are treated as workmanship issues covered for just 1 year. They’re actually the result of structural defects in the foundation and should be covered for 10 years. The only way structural warranty claims apply is when the house is falling down around you.]
SECTION 1.  Chapter 409, Property Code, is amended by adding Section 409.005 to read as follows:

Sec. 409.005.  WARRANTY NOTICE.  Nine months after the registration of a home under Section 426.003, the commission shall send to the home's record owner a notice that:
(1)  describes the warranty provisions applicable to the home under Chapter 430, including the warranty periods; and
(2)  informs the owner that:
(A)  the owner must file a request for state inspection and dispute resolution to pursue a civil action for damages or other relief arising from a construction defect; and
(B)  the request must be filed on or before the 90th day after the date the applicable warranty period expires.
SECTION 2.  Section 409.005, Property Code, as added by this Act, applies only to a home registered under Section 426.003, Property Code, on or after January 1, 2009.

SECTION 3.  This Act takes effect September 1, 2009.

HB2095 by Farrar – OK – TRCC improvements: fees, Star Builder, disciplinary conduct
Referred to Business & Industries Committee
 [HOT: This bill would reform the TRCC with helpful provisions that include (1) eliminating the fee consumers must pay for inspections, (2) making Star Builder provisions like performance bonding mandatory, and (3) providing extra grounds for disciplinary actions. These enhancements don’t go far enough, however. The State Inspection Process must be optional and, although Star Builder is a good step, registration must be replaced with regulation, with licensing and enforcement authority. We caution against confusing the terms Registration and Licensing.]
ARTICLE 1.  CHANGES TO TEXAS RESIDENTIAL CONSTRUCTION COMMISSION ACT
SECTION 1.01.  Section 401.003(a), Property Code, is amended to read as follows:

(a)  In this title, "builder" means any person who, for a fixed price, commission, fee, wage, or other compensation, sells, constructs, or supervises or manages the construction of, or contracts for the construction of or the supervision or management of the construction of:

(1)  a new home;

(2)  a material improvement to a home, other than an improvement solely to replace or repair a roof of an existing home; or

(3)  an improvement to the interior of an existing home [when the cost of the work exceeds $10,000].
[HOT warning: Without a limit, this can apply to a handyman installing a toilet, book shelf, or cabinets.]
SECTION 1.02.  Chapter 401, Property Code, is amended by adding Section 401.008 to read as follows:

Sec. 401.008.  HOMEOWNER FEES NOT REQUIRED.  A homeowner may not be charged a fee in connection with:
(1)  filing a complaint with the commission;
(2)  a state-sponsored inspection or dispute resolution process;
(3)  an arbitration required by this title; or
(4)  a complaint, request, or other proceeding under Chapter 409 or Subtitle D or E.
SECTION 1.03.  Section 406.001(a), Property Code, is amended to read as follows:

(a)  The Texas Residential Construction Commission consists of nine members appointed by the governor with the advice and consent of the senate as follows:

(1)  four members must be builders who each hold a certificate of registration under Chapter 416;

(2)  three members must be representatives of the general public who have consistently shown an interest in consumer protection;

(3)  one member must be a licensed professional engineer who practices in the area of residential construction; and

(4)  one member must be either a licensed architect who practices in the area of residential construction or a building inspector who meets the requirements set forth in Chapter 427 and practices in the area of residential construction.

SECTION 1.04.  Section 416.004, Property Code, is amended by amending Subsections (a) and (b), and adding Subsection (a-1) to read as follows:

(a)  The commission shall charge and collect:

(1)  a filing fee for an application for an original certificate of registration of at least [that does not exceed] $500;

(2)  a fee for renewal of a certificate of registration of at least [that does not exceed] $300; and

(3)  a late fee that does not exceed the amount of the fee due if payment of a registration application or renewal fee due under this title is late.

(a-1)  A fee charged under Subsection (a) applies to each builder, including a corporation, limited liability company, partnership, limited partnership, limited liability partnership, sole proprietor, and any subsidiary of those persons.
(b)  The commission shall establish a fee schedule that takes into consideration the unit volume or dollar volume of potential applicants.  The commission may raise registration and renewal fees as necessary to provide public service in connection with investigations of construction defect complaints filed by homeowners under this title.
SECTION 1.05.  Section 416.005, Property Code, is amended to read as follows:

Sec. 416.005.  GENERAL ELIGIBILITY REQUIREMENTS.  A person may not receive a certificate of registration under this chapter unless:

(1)  the person, at the time of the application:

(A)  is at least 18 years of age; [and]

(B)  is a citizen of the United States or a lawfully admitted alien; and
(C)  provides proof of financial responsibility as required by Section 416.013; and

(2)  the commission is satisfied with the person's honesty, trustworthiness, and integrity based on information supplied or discovered in connection with the person's application.
[HOT: This provision has not stopped the TRCC from registering unscrupulous builders yet.]
SECTION 1.06.  Section 416.010(c), Property Code, is amended to read as follows:

(c)  If a builder operates under any name other than the name that is set forth on the builder's certificate of registration, the builder shall, within 20 [45] days of operating under this other name, disclose this other name to the commission.

SECTION 1.07.  Sections 416.011(a) and (b), Property Code, are amended to read as follows:

(a)  The commission shall establish rules and procedures for a program through which a builder can be designated as a "Texas Star Builder."  A builder's participation in the program is mandatory [voluntary] and is [not] a requirement for holding and renewing [the issuance of] a certificate of registration required under this chapter.

(b)  A builder shall [who participates in this program will be allowed to] represent to the public that the builder is a "Texas Star Builder" and meets all of the requirements and qualifications that are set forth by the commission for the program.
[HOT: We see numerous problems with the Star Builder concept. Builder licensing is a better solution.]
SECTION 1.08.  Chapter 416, Property Code, is amended by adding Sections 416.013 and 416.014 to read as follows: 
Sec. 416.013.  INSURANCE REQUIREMENTS.  (a)  To be eligible for an original or renewal certificate of registration under this chapter, a builder must provide proof of financial responsibility to the commission by maintaining a general liability insurance policy with a limit of at least $500,000.
(b)  The commission may increase the insurance requirements based on the builder's unit or dollar volume.
Sec. 416.014.  BOND REQUIREMENT.  A builder shall maintain a surety bond for each construction project described by Section 401.003.  The bond must:
(1)  guarantee the builder's performance under the builder's contract with the owner; and
(2)  be issued in an amount not less than the fair market value of the completed project if the project had no defects.
SECTION 1.09.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.  A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a registration or certification under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162, if found by a final nonappealable court judgment;

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 or a fee due under Chapter 426;

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);

(12)  engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

(13)  a repeated failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;

(14)  failure to register as a builder as required under Chapter 416;

(15)  using or attempting to use a certificate of registration that has expired or that has been revoked;

(16)  falsely representing that the person holds a certificate of registration issued under Chapter 416;

(17)  acting as a builder using a name other than the name or names disclosed to the commission;

(18)  aiding, abetting, or conspiring with a person who does not hold a certificate of registration to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(19)  allowing the person's certificate of registration to be used by another person;

(20)  acting as an agent, partner, or associate of a person who does not hold a certificate of registration with the intent to evade the provisions of this title or rules adopted under this title;

(21)  a failure to reasonably perform on an accepted offer to repair or a repeated failure to make an offer to repair based on:

(A)  the recommendation of a third-party inspector under Section 428.004; or

(B)  the final holding of an appeal under Chapter 429;

(22)  a repeated failure to respond to a commission request for information;

(23)  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(24)  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(25)  a repeated failure to comply with the requirements of Subtitle F; [or]

(26)  failure by the builder to complete a home under the contract terms with a homeowner;
(27)  failure by the builder to correct a failure to comply with building codes or standards;
(28)  failure by the builder to comply with architectural drawings specified in a contract to build or purchase a home;
(29)  failure by the builder to comply with an engineering design of a home, including the home's foundation;
(30)  failure by the builder to satisfy a court judgment or a judgment in a binding arbitration; or
(31)  otherwise violating this title or a commission rule adopted under this title.

SECTION 1.10.  Section 426.001(b), Property Code, is amended to read as follows:

(b)  This subtitle does not apply to a dispute arising out of:

(1)  an alleged violation of Section 27.01, Business & Commerce Code; or
(2)  [a builder's wrongful abandonment of an improvement project before completion;  or
[(3)]  a violation of Chapter 162.

SECTION 1.11.  Sections 428.001(a), (b), and (d), Property Code, are amended to read as follows:

(a)  If a dispute between a homeowner and a builder arises out of an alleged construction defect, the homeowner [or the builder] may submit to the commission a written request for state-sponsored inspection and dispute resolution.

(b)  The request must:

(1)  specify in reasonable detail each alleged construction defect that is a subject of the request;

(2)  state the amount of any known out-of-pocket expenses and engineering or consulting fees incurred by the homeowner in connection with each alleged construction defect; and
(3)  [include any evidence that depicts the nature and cause of each alleged construction defect and the nature and extent of repairs necessary to remedy the construction defect, including, if available, expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure;
[(4)  be accompanied by the fees required under Section 426.004;  and
[(5)]  state the name of any person who has, on behalf of the homeowner [requestor], inspected the home in connection with an alleged construction defect.

(d)  At the time a person submits a request under this section, the person must send by certified mail, return receipt requested, a copy of the request[, including evidence submitted with the request,] to each other party involved in the dispute.

SECTION 1.12.  Section 428.002(a), Property Code, is amended to read as follows:

(a)  In addition to the right of inspection provided by  Section 428.001(c), [at any time] before the conclusion of the state-sponsored inspection and dispute resolution process and on the builder's written request, the builder shall be given reasonable opportunity to inspect the home that is the subject of the request or have the home inspected to determine the nature and cause of the construction defect and the nature and extent of repairs necessary to remedy the construction defect.

SECTION 1.13.  Sections 428.004(b) and (d), Property Code, are amended to read as follows:

(b)  If the dispute involves a structural matter in the home, the commission shall appoint an approved engineer to be the third-party inspector.  The third-party inspector shall inspect the home not later than the 15th [30th] day after the date the request is submitted and issue a recommendation not later than the 30th [60th] day after the date the third-party inspector receives the assignment from the commission[, unless additional time is requested by the third-party inspector or a party to the dispute.  The commission shall adopt rules governing the extension of time under this subsection].

(d)  Except as provided by this subsection, the third-party inspector's recommendation may not include payment of any monetary consideration.  [If the inspector finds for the party who submitted the request, the commission may order the other party to reimburse all or part of the fees and inspection expenses paid by the requestor under Section 426.004.]

SECTION 1.14.  Section 429.001(c), Property Code, is amended to read as follows:

(c)  The panel shall:

(1)  review the recommendation for compliance with this title as required by rules adopted by the commission;

(2)  approve, reject, or modify the recommendation of the third-party inspector or remand the dispute for further action by the third-party inspector; and

(3)  issue written findings of fact and a ruling on the appeal not later than the 15th [30th] day after the date the notice of appeal is filed with the commission.

SECTION 1.15.  Section 430.001(b), Property Code, is amended to read as follows:

(b)  The warranty periods shall be:

(1)  two years [one year] for workmanship and materials;

(2)  two years for plumbing, electrical, heating, and air-conditioning delivery systems; and

(3)  10 years for major structural components of the home.

SECTION 1.16.  Chapter 430, Property Code, is amended by adding Section 430.0075 to read as follows:

Sec. 430.0075.  FULL DISCLOSURE WITH INFORMED CONSENT.  (a)  Before a contract may be executed between a builder and seller and a buyer for construction of a new home and before money may be exchanged between the parties to the contract, the builder and seller must provide to the buyer a full disclosure and informed consent document that meets the following requirements:
(1)  the buyer must receive from the builder and seller full disclosure of product installation, care and component warranties, building standards, risks, and hazards of the particular property and home to be purchased;
(2)  the buyer must receive from the builder and seller full disclosure in understandable terms of any mandatory alternative dispute resolution provisions, including mandatory binding arbitration, and the associated costs of the various processes; and
(3)  the buyer must consent in writing to accept the terms of the builder's and seller's disclosures and provisions for new home construction by signing and dating the consent document.
(b)  The builder and seller shall fully disclose in writing:
(1)  the products that are installed in the home;
(2)  care and component warranties;
(3)  building standards; and
(4)  risks and hazards of the home.
SECTION 1.17.  Section 430.008(a), Property Code, is amended to read as follows:

(a)  The commission may approve as a third-party warranty company for the purposes of Section 430.009:

(1)  [an entity that has operated warranty programs in this state for at least five years;
[(2)]  a company whose performance is insured by an insurance company authorized to engage in the business of insurance in this state; or

(2) [(3)]  an insurance company that insures the warranty obligations of a builder under the statutory warranty and building and performance standards.

SECTION 1.18.  Section 430.010, Property Code, is amended to read as follows:

Sec. 430.010.  MINIMUM STANDARDS FOR DETERMINATION OF DEFECT.  A third-party warranty company shall use defect inspection procedures substantially similar to the procedures adopted by the commission under this subtitle.  A warranty company may adopt warranty standards in addition to the standards adopted by the commission.  A third-party warranty company may not reduce the limited statutory warranty and building and performance standards[, except that a third-party warranty company shall not be required to provide a warranty of habitability].

SECTION 1.19.  Section 430.011(c), Property Code, is amended to read as follows:

(c)  Breach of a limited statutory warranty adopted by the commission or breach of the statutory warranty of habitability is [shall not, by itself, constitute] a violation of the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code).

SECTION 1.20.  Sections 416.011(c), 426.004, 426.007, 426.008(b), 428.004(e), and 430.009(e), Property Code, are repealed.

SECTION 1.21.  (a)  On the effective date of this Act, the terms of the three public members of the Texas Residential Construction Commission serving on that date expire.

(b)  Not later than the 30th day after the effective date of this Act, the governor shall appoint three members to the Texas Residential Construction Commission to comply with Section 406.001(a), Property Code, as amended by this article, as follows:

(1)  one member for a term expiring February 1, 2011;

(2)  one member for a term expiring February 1, 2013; and

(3)  one member for a term expiring February 1, 2015.

SECTION 1.22.  Not later than March 1, 2010, the Texas Residential Construction Commission shall adopt any rules necessary to implement the changes in law made by this article, including Section 416.011, Property Code.

ARTICLE 2.  CHANGES TO RESIDENTIAL CONSTRUCTION LIABILITY CHAPTER
SECTION 2.01.  Section 27.002(d), Property Code, is amended to read as follows:

(d)  This chapter does not apply to an action to recover damages that arise from:

(1)  a violation of Section 27.01, Business & Commerce Code; or
(2)  [a contractor's wrongful abandonment of an improvement project before completion; or
[(3)]  a violation of Chapter 162.

SECTION 2.02.  Sections 27.004(a), (b), (g), and (l), Property Code, are amended to read as follows:

(a)  In a claim not subject to Subtitle D, Title 16, before the 60th day preceding the date a claimant seeking from a contractor damages or other relief arising from a construction defect initiates an action, the claimant shall give written notice by certified mail, return receipt requested, to the contractor, at the contractor's last known address, specifying in reasonable detail the construction defects that are the subject of the complaint.  [On the request of the contractor, the claimant shall provide to the contractor any evidence that depicts the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect, including expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure.]  During the 20-day [35-day] period after the date the contractor receives the notice, [and on the contractor's written request,] the contractor shall be given a reasonable opportunity to inspect and have inspected the property that is the subject of the complaint to determine the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect.  The contractor may take reasonable steps to document the defect.  In a claim subject to Subtitle D, Title 16, a contractor is entitled to make an offer of repair in accordance with Subsection (b).  A claimant is not required to give written notice to a contractor under this subsection in a claim subject to Subtitle D, Title 16.

(b)  Not later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable, or not later than the 45th day after the date the contractor receives the notice under this section, if Subtitle D, Title 16, does not apply, the contractor may make a written offer of settlement to the claimant.  The offer must be sent to the claimant at the claimant's last known address or to the claimant's attorney by certified mail, return receipt requested.  The offer may include either an agreement by the contractor to repair or to have repaired by an independent contractor partially or totally at the contractor's expense or at a reduced rate to the claimant any construction defect described in the notice and shall describe in reasonable detail the kind of repairs which will be made.  The repairs shall be made not later than the 20th [45th] day after the date the contractor receives written notice of acceptance of the settlement offer, unless completion is delayed by the claimant or by other events beyond the control of the contractor.  If a contractor makes a written offer of settlement that the claimant considers to be unreasonable:

(1)  on or before the 25th day after the date the claimant receives the offer, the claimant shall advise the contractor in writing and in reasonable detail of the reasons why the claimant considers the offer unreasonable; and

(2)  not later than the 10th day after the date the contractor receives notice under Subdivision (1), the contractor may make a supplemental written offer of settlement to the claimant by sending the offer to the claimant or the claimant's attorney.

(g)  In [Except as provided by Subsection (e), in] an action subject to this chapter the claimant may recover only the following economic damages proximately caused by a construction defect:

(1)  the reasonable cost of repairs necessary to cure any construction defect;

(2)  the reasonable and necessary cost for the replacement or repair of any damaged goods in the residence;

(3)  reasonable and necessary engineering and consulting fees;

(4)  the reasonable expenses of temporary housing reasonably necessary during the repair period;

(5)  the reduction in current market value, if any, after the construction defect is repaired if the construction defect is a structural failure; and

(6)  reasonable and necessary attorney's fees.

(l)  If Subtitle D, Title 16, applies to the claim and the contractor's offer of repair is accepted by the claimant, the contractor, on completion of the repairs and at the contractor's expense, shall engage the third-party inspector who provided the recommendation regarding the construction defect involved in the claim to inspect the repairs and determine whether the residence, as repaired, complies with the applicable limited statutory warranty and building and performance standards adopted by the commission.  [The contractor is entitled to a reasonable period not to exceed 15 days to address minor cosmetic items that are necessary to fully complete the repairs.]  The determination of the third-party inspector of whether the repairs comply with the applicable limited statutory warranty and building and performance standards adopted by the commission establishes a rebuttable presumption on that issue.  A party seeking to dispute, vacate, or overcome that presumption must establish by clear and convincing evidence that the determination is inconsistent with the applicable limited statutory warranty and building and performance standards.

SECTION 2.03.  Section 27.0042(c), Property Code, is amended to read as follows:

(c)  If a contractor elects to purchase the residence under Subsection (a):

(1)  the contractor shall pay the current market value [original purchase price] of the residence determined as if the residence did not have the construction defects, and closing costs incurred by the homeowner and the cost of transferring title to the contractor under the election;

(2)  the homeowner may recover:

(A)  reasonable and necessary attorney's and expert fees as identified in Section 27.004(g);

(B)  reimbursement for permanent improvements the owner made to the residence after the date the owner purchased the residence from the builder; and

(C)  reasonable costs to move from the residence; and

(3)  conditioned on the payment of the purchase price, the homeowner shall tender a special warranty deed to the contractor, free of all liens and claims to liens as of the date the title is transferred to the contractor, and without damage caused by the homeowner.

SECTION 2.04.  Sections 27.004(e) and (f), Property Code, are repealed.

SECTION 2.05.  The changes in law made by this article apply only to a cause of action that accrues on or after the effective date of this Act.  A cause of action that accrues before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

ARTICLE 3.  EFFECTIVE DATE

SECTION 3.01.  This Act takes effect September 1, 2009.
HB1973 by Hamilton – GOOD – licensing of pool-related electrical maintenance 
Referred to Licensing & Administrative Procedures Committee
 [HOT: (This bill is identical to SB1982. It extends the licensing requirements of electricians to also apply to pool-related electrical work. It does, however, include a long list of exceptions in Section 2.]
SECTION 1.  Section 1305.002, Occupations Code, is amended by adding Subdivisions (14), (15), (16), (17), (18), and (19) to read as follows:

(14)  "Pool" means an outdoor or indoor structure intended for swimming or recreational bathing, including an inground structure, aboveground structure, hot tub, spa, portable spa, or non-portable wading pool.
(15)  "Pool-related electrical device" means equipment for a pool that:
(A)  is installed as a unit;
(B)  is directly connected to an electrical system; and
(C)  performs a specific function.
(16)  "Pool-related electrical maintenance" means electrical work that is limited to the connection or disconnection of a pool-related electrical device to an existing electrical system other than by inserting or removing a plug from an electrical outlet.
(17)  "Pool-related electrical maintenance contracting" means the business of pool-related electrical  maintenance.
(18)  "Pool-related electrical maintenance contractor" means a business entity, other than an electrical contractor or electrical sign contractor, that is engaged in pool-related electrical maintenance contracting.
(19)  "Pool-related electrical maintenance technician" means a person, other than a licensed electrician, who is licensed to perform pool-related electrical maintenance.
SECTION 2.  Section 1305.003(a), Occupations Code, as amended by Chapters 418 (S.B. 1222) and 649 (H.B. 1029), Acts of the 80th Legislature, Regular Session, 2007, is reenacted and amended to read as follows:

(a)  This chapter does not apply to:

(1)  the installation of electrical equipment in a ship, watercraft other than a floating building, railway rolling stock, aircraft, motor vehicle, or recreational vehicle;

(2)  the installation of electrical equipment underground in a mine and in self-propelled mobile surface mining machinery and its attendant electrical trailing cable;

(3)  the installation of electrical equipment for generation, transformation, transmission, or distribution of power used exclusively to operate railway rolling stock or exclusively for signaling and communications purposes;

(4)  the installation, maintenance, alteration, or repair of communications equipment provided by a telecommunications provider;

(5)  the installation, maintenance, alteration, or repair of electrical equipment under the exclusive control of an electric utility, power generation company as defined by Sections 31.002(1) and (10), Utilities Code, electric cooperative, or municipally owned utility and used for communications or metering, or for the generation, control, transformation, transmission, and distribution of electrical energy, and located:

(A)  in a building used exclusively by a utility or power generation company for those purposes;

(B)  outdoors on property owned or leased by the utility or power generation company;

(C)  on public highways, streets, roads, or other public rights-of-way; or

(D)  outdoors by established rights in vaults or on private property;

(6)  work not specifically regulated by a municipal ordinance that is performed in or on a dwelling by a person who owns and resides in the dwelling;

(7)  work involved in the manufacture of electrical equipment that includes the on-site and off-site manufacturing, commissioning, testing, calibrating, coordinating, troubleshooting, or evaluating of electrical equipment, the repairing or retrofitting of electrical equipment with components of the same ampacity, and the maintenance and servicing of electrical equipment within the equipment's enclosure that is performed by an authorized employee or authorized representative of an electrical equipment manufacturer and limited to the type of products manufactured by the manufacturer;

(8)  electrical work if:

(A)  the work is performed by a person who does not engage in electrical work for the public;

(B)  the work is performed by a person regularly employed as a maintenance person or maintenance electrician for a business; and

(C)  the electrical work does not involve the installation of electrical equipment during new construction as defined by rules adopted under Chapter 151, Tax Code;

(9)  the installation, maintenance, alteration, or repair of electrical equipment or associated wiring under the exclusive control of a gas utility and used for communications or metering or for the control, transmission, or distribution of natural gas;

(10)  thoroughfare lighting, traffic signals, intelligent transportation systems, and telecommunications controlled by a governmental entity;

(11)  electrical connections supplying heating, ventilation, and cooling and refrigeration equipment, including any required disconnect exclusively for the equipment, if the service is performed by a licensed air conditioning and refrigeration contractor under Chapter 1302;

(12)  the design, installation, erection, repair, or alteration of Class 1, Class 2, or Class 3 remote control, signaling, or power-limited circuits, fire alarm circuits, optical fiber cables, or communications circuits, including raceways, as defined by the National Electrical Code;

(13)  landscape irrigation installers, as necessary to perform the installation and maintenance of irrigation control systems, and landscapers, as necessary to perform the installation and maintenance of low-voltage exterior lighting and holiday lighting excluding any required power source;

(14)  electrical work performed at a business that operates:

(A)  a chemical plant, petrochemical plant, refinery, natural gas plant, natural gas treating plant, pipeline, or oil and gas exploration and production operation by a person who works solely for and is employed by that business; or

(B)  a chemical plant, petrochemical plant, refinery, natural gas plant, or natural gas treatment plant by a person who under a contract of at least 12 months' duration performs electrical work for that plant and:

(i)  the electrical work is not performed during new construction as defined by rules adopted under Chapter 151, Tax Code; or

(ii)  the person is not working for a contractor that has a principal place of business in another state or territory of the United States or a foreign country;

(15)  the installation, maintenance, alteration, or repair of elevators, escalators, or related equipment, excluding any required power source, regulated under Chapter 754, Health and Safety Code;

(16)  the installation, maintenance, alteration, or repair of equipment or network facilities provided or utilized by a cable operator, as that term is defined by 47 U.S.C. Section 522, as amended;

(17)  the location, design, construction, extension, maintenance, and installation of on-site sewage disposal systems in accordance with Chapter 366, Health and Safety Code, or an on-site sewage facility installer licensed under Chapter 37, Water Code;

(18)  electrical work performed on a building, structure, or equipment in agricultural use as defined by Section 11.002, Water Code, other than the processing of an agricultural commodity;

(19)  the installation, maintenance, alteration, or repair of well pumps and equipment in accordance with Chapter 1902;

(20)  electrical work required for the construction and assembly of HUD-code manufactured housing or modular housing and building units, other than the installation of service entrance conductors, that is performed by a licensed manufacturer or installer under Chapter 1201 or 1202, as applicable, if work performed is within the scope of the license as defined by applicable statutes and administrative rules; [and]

(21)  work performed by a plumber who holds a license or endorsement or is registered under Chapter 1301 that is necessary to install, service, maintain, repair, or replace any type of plumbing fixture or appliance, as described by Section 1301.002(7), including a water heater, food disposer, garbage disposal, water softener, dishwashing machine, and clothes washing machine on existing electrical circuits only;
(22) [.  (21)]  the maintenance or repair of a residential appliance by a residential appliance dealer or manufacturer or a person authorized by a residential appliance dealer or manufacturer using only components of the same type and ampacity as the original components; and
(23)  the maintenance, alteration, or repair of a pool-related electrical device by a pool-related electrical device dealer or manufacturer or a person authorized by a dealer or manufacturer using only components of the same type and ampacity as the original components.

SECTION 3.  Section 1305.102(a), Occupations Code, is amended to read as follows:

(a)  The executive director shall adopt rules for the licensing of electricians, sign electricians, electrical sign contractors, electrical contractors, residential appliance installers, [and] residential appliance installation contractors, pool-related electrical maintenance contractors, and pool-related electrical maintenance technicians as prescribed by this chapter.

SECTION 4.  Section 1305.151, Occupations Code, is amended to read as follows:

Sec. 1305.151.  LICENSE REQUIRED.  Except as provided by Section 1305.003, a person or business may not perform or offer to perform electrical work, [or] residential appliance installation, or pool-related electrical maintenance unless the person or business holds an appropriate license issued or recognized under this chapter.

SECTION 5.  Subchapter D, Chapter 1305, Occupations Code, is amended by adding Sections 1305.1611 and 1305.1612 to read as follows:

Sec. 1305.1611.  POOL-RELATED ELECTRICAL MAINTENANCE TECHNICIAN. An applicant for a license as a pool-related electrical maintenance technician must pass a pool-related electrical maintenance technician examination administered under this chapter.
Sec. 1305.1612.  POOL-RELATED ELECTRICAL MAINTENANCE CONTRACTOR.  An applicant for a license as a pool-related electrical maintenance contractor must:
(1)  be licensed under this chapter as a pool-related electrical maintenance technician or employ a person licensed under this chapter as a pool-related electrical maintenance technician;
(2)  establish proof of financial responsibility in the manner prescribed by the executive director; and
(3)  maintain workers' compensation coverage for the contractor's employees through an insurance company authorized to engage in the business of insurance in this state or through self-insurance, or elect not to obtain workers' compensation coverage, as provided by Subchapter A, Chapter 406, Labor Code.
SECTION 6.  Section 1305.166(a), Occupations Code, is amended to read as follows:

(a)  An electrical contractor, electrical sign contractor, [and] residential appliance installation contractor, and pool-related electrical maintenance contractor shall display the contractor's business name and the number of the license issued by the executive director on each vehicle owned by the contractor.

SECTION 7.  Section 1305.201(a), Occupations Code, is amended to read as follows:

(a)  This chapter does not prohibit a municipality or region from regulating electricians, [or] residential appliance installers, or pool-related electrical maintenance technicians by:

(1)  enacting an ordinance requiring inspections;

(2)  offering examinations;

(3)  issuing municipal or regional licenses; or

(4)  collecting permit fees for municipal or regional licenses and examinations from electricians, [and] appliance installers, and pool-related electrical maintenance technicians for work performed in the municipality or region.

SECTION 8.  (a) The Texas Department of Licensing and Regulation shall issue a pool-related electrical maintenance technician license without examination to a qualified applicant under this section who:

(1)  applies for a license under this section not later than June 1, 2010;

(2)  submits to the department information required by any rules adopted under this section;

(3)  meets the experience requirement in Subsection (b) of this section; and

(4)  pays the application fee.

(b)  An applicant for a license under this section is required to have completed at least 400 hours of electrical work or pool-related electrical maintenance under the supervision of a master electrician or an owner or supervisor of a pool-related electrical maintenance contractor.

SECTION 9.  (a) Except as provided by Subsection (b) of this section, this Act takes effect September 1, 2009.

(b)  Section 1305.151, Occupations Code, as amended by this Act, takes effect March 1, 2010.

HB1971 by Hamilton – GOOD –regulation of fire protection sprinkler technicians
Referred to Licensing & Administrative Procedures Committee
 [HOT: If Otto’s bill (HB1511) passes and fire protection sprinklers are required for new homes, then this bill suggests that the installers will need a license.]

SECTION 1.  Section 6003.001, Insurance Code, is amended by adding Subdivision (1-a) and amending Subdivision (6) to read as follows:

(1-a)  "Fire protection sprinkler technician" means a person who installs, alters, maintains, or services a fire protection sprinkler system or any part of the system as an employee of a fire protection sprinkler system contractor.
(6)  "License" means the document issued to a responsible managing employee or a fire protection sprinkler technician authorizing the employee or technician to engage in the fire protection sprinkler system business in this state.

SECTION 2.  Section 6003.052(b), Insurance Code, is amended to read as follows:

(b)  Under rules adopted under Section 6003.051(b), the department shall operate [may create] a specialized licensing or registration program for: [HOT: Which is it: licensing or registration? Even though the bill clearly requires licensing, the mention of registration is confusing since there’s a huge difference between the two.]
(1)  fire protection sprinkler system contractors; and
(2)  fire protection sprinkler technicians.

SECTION 3.  Section 6003.055, Insurance Code, is amended by amending Subsections (a) and (c) and adding Subsection (d) to read as follows:

(a)  The commissioner shall set the fee for:

(1)  a registration certificate application in an amount not to exceed $100;

(2)  an initial or renewal registration certificate in an amount not to exceed $1,200 annually; [and]

(3)  an initial or renewal responsible managing employee license fee in an amount not to exceed $200 annually; and
(4)  a renewal fire protection sprinkler technician fee of $30.

(c)  Except as provided by Subsection (d), the [The] commissioner shall set a fee in an amount not to exceed $70 for:

(1)  a duplicate registration certificate or license issued under this chapter; or

(2)  any request requiring changes to a registration certificate or license.

(d)  The commissioner shall charge a fee of $30 for:
(1)  a duplicate fire protection sprinkler technician license issued under this chapter; or
(2)  any request requiring changes to a fire protection sprinkler technician license.
SECTION 4.  Subchapter D, Chapter 6003, Insurance Code, is amended by adding Section 6003.1535 to read as follows:

Sec. 6003.1535.  FIRE PROTECTION SPRINKLER TECHNICIAN: LICENSE REQUIRED.  (a)  Each fire protection sprinkler system contractor must have at least one licensed fire protection sprinkler technician on each job site to perform the work of installing, altering, maintaining, or servicing a fire protection sprinkler system that requires a license under this chapter.
(b)  A  person may not install, alter, maintain, or service a fire protection sprinkler system unless the person:
(1)  is licensed under this chapter or is working under the direct supervision of a person licensed under this chapter; and
(2)  is performing the activity as an employee of a licensed fire protection sprinkler system contractor.
(c)  The department shall issue a fire protection sprinkler technician license conditioned on the applicant's successful completion of the required examination. Each applicant for a fire protection sprinkler technician license must submit with the application:
(1)  proof that the applicant holds certification issued by a certification organization in accordance with Subsection (e) or by another state with which this state has a reciprocity agreement in accordance with Subsection (f); and
(2)  a nonrefundable application and examination fee of $30.
(d)  Each applicant for a fire protection sprinkler technician's license is subject to a criminal history check under Section 411.106, Government Code.
(e)  The department, in consultation with the state fire marshal, shall select to certify fire protection sprinkler technicians under this chapter a certification organization that:
(1)  conducts certification of fire protection sprinkler system personnel who have successfully completed training administered by a certification program or institution recognized by the federal government in the installation of piping systems that serve for fire protection;
(2)  makes certification decisions that are not subject to approval by any other organization or the membership of an affiliated organization and operates all financial matters related to the certification organization's operation separately from the affiliated organization;
(3)  uses reliable testing mechanisms that are objective, fair, job-related, and based on the applicant's knowledge and skills necessary to function in the fire protection sprinkler industry;
(4)  establishes scores for successful completion of certification at a level that protects the public by determining whether the applicant is sufficiently knowledgeable to install, repair, alter, maintain, and service fire protection sprinkler systems that meet applicable code standards; and
(5)  publishes and makes available to the public the procedures used by the organization in examination construction and validation, the eligibility requirements and determination procedures, and the procedures for examination administration including dates, locations, fees, result reporting, recertification requirements, and grievance or appeals procedures.
(f)  The state fire marshal may make an agreement, subject to approval by the governor, with another state to allow licensing by reciprocity.
SECTION 5.  Section 6003.156, Insurance Code, is amended by adding Subsections (a-1) and (f) to read as follows:

(a-1)  The examination for a fire protection sprinkler technician must test the applicant's knowledge of the installation, repair, alteration, maintenance, and service of fire protection sprinkler systems, in accordance with nationally accepted code standards approved by the commissioner.
(f)  A person who fails the examination for a fire protection sprinkler technician license may not retake the examination before the 90th day after the date of the initial examination and must submit a $30 nonrefundable examination fee for each subsequent attempt.
SECTION 6.  Section 6003.158, Insurance Code, is amended by amending Subsection (b) and adding Subsection (c) to read as follows:

(b)  Except as provided by Subsection (c), participation [Participation] in the continuing education programs is voluntary.

(c)  A fire protection sprinkler technician must annually complete at least eight hours of continuing education in accordance with commissioner rules. [HOT: Note that Ruth McClendon’s bill (HB2295) only requires homebuilders to have 1.5hrs/year of education to renew their “registration.” That’s absurd since there’s much more change in their own industry and the various trades they hire.]
SECTION 7.  Section 6003.201(a), Insurance Code, is amended to read as follows:

(a)  An [Except as otherwise provided by this subsection, an] initial registration certificate or license is valid for a period of two years [one year] from the date of issue and is renewable on payment of the renewal fee.  [An initial registration certificate or license issued on or after September 1, 1983, may be issued for a period of less than one year and the renewal fee shall be prorated proportionally.]

SECTION 8.  The heading to Subchapter F, Chapter 6003, Insurance Code, is amended to read as follows:

SUBCHAPTER F.  PRACTICE, PROHIBITED PRACTICES, AND DISCIPLINARY PROCEDURES

SECTION 9.  Subchapter F, Chapter 6003, Insurance Code, is amended by adding Section 6003.2515 to read as follows:

Sec. 6003.2515.  IDENTIFICATION CARD.  (a)  A fire protection sprinkler technician must carry an identification card issued by the department while the technician is performing a service for which licensing is required by this chapter and must present the card on request. The commissioner by rule shall prescribe the form and content of the card.
(b)  The department shall provide the identification card on issuance of a fire protection sprinkler technician license or renewal license.
SECTION 10.  (a)  Not later than January 1, 2010, the commissioner of insurance and the state fire marshal shall adopt the rules and establish the procedures and certification and examination requirements necessary to implement the licensing of fire protection sprinkler technicians under Chapter 6003, Insurance Code, as amended by this Act.

(b)  A fire protection sprinkler technician is not required to hold a license under Chapter 6003, Insurance Code, as amended by this Act, before July 1, 2010.

SECTION 11.  This Act takes effect September 1, 2009.

HB1854 by John Davis – OK – registration of roofing contractors
Referred to Licensing & Administrative Procedures Committee
 [HOT: This bill applies to existing homes but not new ones. It has some similarities to licensing (e.g. insurance requirements and administered by TDLR) but lacks other provisions (e.g. requirement to pass an exam). The bill doesn’t go far enough since registration presumes the activity is a right. Licensing, on the other hand, presumes the activity is a privilege that’s prohibited without a license.]
SECTION 1.  Title 8, Occupations Code, is amended by adding Subchapter 1306 to read as follows:

CHAPTER 1306.  ROOFING CONTRACTORS
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 1306.001.  DEFINITIONS.  In this chapter:
(1)  "Certificate" means a certificate of registration issued under this chapter.
(2)  "Commission" means the Texas Commission of Licensing and Regulation.
(3)  "Department" means the Texas Department of Licensing and Regulation.
(4)  "Roofing contracting" means performing or offering to perform the installation, construction, maintenance, service, repair, alteration, or modification of a roofing product or equipment in roofs.
(5)  "Roofing contractor" means a person who performs roofing contracting for compensation.
Sec. 1306.002.  EXEMPTIONS.  (a)  This chapter does not apply to a person while the person performs roofing contracting:
(1)  on new residential construction of a single-family home, duplex, triplex, or fourplex;
(2)  under the direct supervision of an individual certificate holder;
[HOT: These are big exemptions.]
(3)  on property owned by the person and used as the person's residence; or
(4)  on a dwelling owned by a member of the person's family.
(b)  This chapter does not apply to a person who holds an occupational license or other analogous authority issued by this state and who performs roofing contracting work incidental to the performance of work within the course and scope of the person's license or other authority.
(c)  This chapter does not apply to roofing contracting performed for compensation that does not exceed a total amount of $750.
[Sections 1306.003-1306.050 reserved for expansion]
SUBCHAPTER B.  COMMISSION POWERS AND DUTIES
Sec. 1306.051.  ENFORCEMENT; RULES.  (a)  The commission shall enforce this chapter and may adopt rules relating to enforcement requirements.
(b)  The commission may contract with another state agency or with a political subdivision of this state for the enforcement of this chapter and the rules adopted by the commission under this chapter.
Sec. 1306.052.  FEES.  The commission by rule shall set the fees assessed to implement this chapter, including application fees, registration fees, and renewal fees.  The commission shall set the fees in amounts reasonable and necessary to cover the costs of implementing this chapter.
[Sections 1306.053-1306.100 reserved for expansion]
SUBCHAPTER C.  REGISTRATION REQUIREMENTS
Sec. 1306.101.  CERTIFICATE REQUIRED.  (a)  Unless exempted from registration under Section 1306.002, a person may not perform roofing contracting unless the person holds a certificate issued under this chapter.
(b)  A certificate is valid throughout this state, and the holder is not required to hold a municipal license or certificate to practice roofing contracting in any municipality in this state.
Sec. 1306.102.  APPLICATION; ELIGIBILITY.  (a)  A certificate application must be made on a form prescribed by the commission.
(b)  To be eligible for a certificate, an individual applicant must:
(1)  be at least 18 years of age; and
(2)  meet any experience requirements prescribed by the commission by rule.
(c)  An individual's application must be accompanied by:
(1)  proof of age of the applicant;
(2)  a statement of the applicant's practical experience, including the number of years of experience in roofing;
(3)  the applicant's:
(A)  state photo identification number, if any;
(B)  sales tax number;
(C)  Internal Revenue Service employer identification number;
(D)  telephone number and facsimile number;
(E)  e-mail address; and
(F)  mailing address and, if different from the mailing address, the address where the applicant's business is physically located; and
(4)  the application fee.
(d)  A business entity  may be registered if the business entity is owned by or employs an individual certificate holder who will actively engage in roofing contracting on behalf of the applicant.  An application under this subsection must be accompanied by:
(1)  the applicant's:
(A)  state identification number, if any;
(B)  sales tax number;
(C)  Internal Revenue Service employer identification number;
(D)  telephone number and facsimile number;
(E)  e-mail address; and
(F)  mailing address and, if different from the mailing address, the address where the applicant's business is physically located;
(2)  the form of the business entity and name of each owner of the applicant;
(3)  the name, address, e-mail address, telephone number, and facsimile number of the individual certificate holder who owns or is employed by the business entity; and
(4)  the application fee.
(e)  The business name used by an applicant under this section must be the same on all documents included with the application.
(f)  Each applicant must submit the evidence of insurance coverage required by this chapter.
Sec. 1306.103.  INSURANCE REQUIREMENTS.  (a)  A certificate holder shall maintain comprehensive general liability insurance coverage as provided by this section.
(b)  An applicant for a certificate must provide as part of the application:
(1)  a certificate of insurance or other documentary evidence of a general liability insurance policy issued by a property and casualty insurer authorized by the Texas Department of Insurance to engage in the business of insurance in this state, countersigned by an insurance agent licensed in this state; or
(2)  a certificate of insurance for surplus lines coverage obtained under Chapter 981, Insurance Code, through a licensed surplus lines agent resident in this state.
(c)  The general liability insurance policy must be conditioned to pay on behalf of the certificate holder damages that the certificate holder becomes legally obligated to pay because of bodily injury, property damage, or personal injury caused by an event involving the principal, or an officer, agent, or employee of the principal, in the conduct of any activity or service for which the certificate holder is registered under this chapter.
(d)  The insurance policy must:
(1)  include products liability and completed operations coverage; and
(2)  contain minimum limits of:
(A)  $500,000 for each occurrence for death or bodily injury; and
(B)  $500,000 for each occurrence for property damage.
(e)  On renewal of the certificate, each certificate holder shall provide to the department a document issued by the person's insurer that states the following:
(1)  the name of the insurer;
(2)  the policy number;
(3)  the limits of coverage under the policy;
(4)  the name of each insured under the policy;
(5)  the policy term;
(6)  any cancellation clause applicable to the coverage; and
(7)  a signature from the insurer or an agent for that insurer.
(f)  An insurance policy used to satisfy the requirements of this section must provide that the insurer must send notice to the department in the manner prescribed by the commission not later than the 10th day after the date on which:
(1)  the insurance policy is canceled before the policy expiration date; or
(2)  the minimum coverage limits required by this section are reduced.
Sec. 1306.104.  CERTIFICATE ISSUANCE; USE OF CERTIFICATE NUMBER.  (a)  The commission shall issue a certificate to a person who qualifies for a certificate under this chapter.
(b)  Each roofing contractor who holds a certificate under this chapter shall display the certificate number on each contract, letterhead, advertisement, or motor vehicle used by the certificate holder in providing roofing contracting services in this state.
Sec. 1306.105.  TERM.  A certificate is valid for one year from the date of issuance.
Sec. 1306.106.  RENEWAL; CONTINUING EDUCATION.  (a)  To renew a certificate, a certificate holder must complete at least eight hours of continuing education annually.
(b)  The commission shall recognize, prepare, or administer continuing education programs for certificate holders.
[Sections 1306.107-1306.150 reserved for expansion]
SUBCHAPTER D.  ENFORCEMENT
Sec. 1306.151.  DENIAL, SUSPENSION, OR REVOCATION OF CERTIFICATE.  (a)  A violation of this chapter, a rule adopted under this chapter, or an order issued under this chapter is a ground for the denial, suspension, or revocation of a certificate and a ground for the imposition of an administrative penalty under Subchapter F, Chapter 51.
(b)  A conviction of a crime an essential element of which is misstatement, fraud, or dishonesty, or of a felony, is a ground for denial, suspension, or revocation of a certificate.
(c)  A proceeding for the denial, suspension, or revocation of a certificate or an appeal from that proceeding is subject to Chapter 2001, Government Code.
(d)  The department may reissue a certificate that has been revoked under this section if the certificate holder applies in writing to the commission and shows good cause to justify reissuance.
Sec. 1306.152.  ENFORCEMENT OF CONTRACTS.  (a)  A person required to register under this chapter who performs roofing contracting without holding a certificate issued under this chapter may not collect a fee or otherwise enforce a contract for the roofing service performed.  To enforce a contract for the performance of roofing contracting, the person performing the service must present proof that the person held a certificate at the time the contract was signed and the work was performed.
(b)  The commission shall adopt rules relating to the manner in which proof may be presented under this section.
Sec. 1306.153.  OFFENSE; CRIMINAL PENALTY.  (a)  A person commits an offense if the person engages in roofing contracting without holding a certificate required under this chapter.
(b)  An offense under this section is a Class C misdemeanor.
SECTION 2.  The Texas Commission of Licensing and Regulation shall adopt rules as required by Chapter 1306, Occupations Code, as added by this Act, not later than January 1, 2010.

SECTION 3.  Notwithstanding Section 1306.101, Occupations Code, as added by this Act, a person is not required to hold a certificate of registration to engage in roofing contracting for compensation in this state until March 1, 2010.

SECTION 4.  (a)  Except as provided by Subsection (b) of this section, this Act takes effect September 1, 2009.

(b)  Section 1306.101, Occupations Code, and Subchapter D, Chapter 106, Occupations Code, take effect March 1, 2010.

HB1760 by Thompson – GOOD – helps homeowner fight lien foreclosure
Referred to Business & Industries Committee
 [HOT: This is identical to SB1935. The bill gives the homeowner the ability to fight back and challenge a lien filed by a builder.]
SECTION 1.  Chapter 51, Property Code, is amended by adding Section 51.010 to read as follows:

Sec. 51.010.  TIME FOR FILING CERTAIN ACTIONS AGAINST LIENHOLDER.  (a) Subject to this section, an owner of residential real property that is subject to a contract lien may file an action against the lienholder for a claim that arises out of the transaction under which the lien attached, regardless of whether the action would otherwise be barred by limitation, if the lienholder:
(1)  serves the property owner with a notice of sale under Section 51.002; or
(2)  conducts a foreclosure sale of the property under Section 51.002.
(b)  An action filed under this section must be filed not later than the 30th day after the later of:
(1)  the date of the proposed foreclosure sale, as it appears in the notice of sale, regardless of whether the sale occurs; or
(2)  the date the foreclosure sale occurs.
SECTION 2.  The change in law made by this Act applies only to a notice of sale given on or after the effective date of this Act or to a foreclosure sale under Section 51.002, Property Code, for which the notice of sale was given on or after the effective date of this Act.  A notice of sale given before the effective date of this Act or a foreclosure sale for which the notice of sale was given before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 3.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB1758 by Thompson – GOOD – plumber licensing & apprenticeship 
Referred to Licensing & Administrative Procedures Committee
 [HOT: This is identical to SB802 by Carona. Plumbers, electricians and HVAC installers are already licensed. Residential general contractors should be next, followed by trades installing structural elements of the home (foundation, framing, roofing, etc.) that affect long-term integrity of the structure.]
SECTION 1.  Section 1301.354, Occupations Code, is amended by amending Subsection (b) and adding Subsections (c), (d), and (e) to read as follows:

(b)  A person who has worked as a plumber's apprentice for a period established by law or board rule may apply to [for and] take an examination for a license as a journeyman plumber or tradesman plumber-limited license holder. Before the applicant may take the examination, the applicant must complete classroom training provided by a board-approved instructor in a board-approved training program in the areas of health and safety, applicable plumbing codes, and water conservation for at least:
(1)  24 hours if the applicant is applying to take a tradesman plumber-limited license holder examination; or
(2)  48 hours if the applicant is applying to take a journeyman plumber examination.
(c)  At the applicant's request, the board may credit an applicant under Subsection (b) with up to 1,000 hours of the work experience required before taking an examination if the applicant has completed the classroom portion of a training program:
(1)  approved by the United States Department of Labor, Office of Apprenticeship;  or
(2)  provided by a person approved by the board and based on course materials approved by the board.
(d)  Notwithstanding the classroom training required by Subsection (b), a plumber's apprentice may apply for and take an examination for a license as a journeyman plumber or tradesman plumber-limited license holder if the apprentice has received an associate of applied science degree from a plumbing technology program that:
(1)  includes a combination of classroom and on-the-job training;  and
(2)  is approved by the board and the Texas Higher Education Coordinating Board.
(e)  Notwithstanding Subsection (b), a plumber's apprentice who is enrolled in good standing in a training program approved by the United States Department of Labor, Office of Apprenticeship, may take an examination without completing the classroom training required by Subsection (b)(1) or (2).
SECTION 2.  The changes in law made by this Act apply only to an application to take an examination submitted to the Texas State Board of Plumbing Examiners on or after the effective date of this Act. An application submitted before the effective date of this Act is governed by the law in effect on the date the application is submitted, and the former law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB1657 by Giddings – GOOD – workers' compensation insurance
Referred to Business & Industries Committee
 [HOT: We support this bill and its requirement for residential general contractors to carry workers’ compensation insurance for subcontractors they hire.]
SECTION 1.  Sections 406.121(1) and (5), Labor Code, are amended to read as follows:

(1)  "General contractor" means a person who undertakes to procure the performance of work or a service for the benefit of  another, either separately or through the use of subcontractors.  The term includes a "principal contractor," "original contractor," "prime contractor," or other analogous term.  The term does not include a motor carrier that provides a transportation service through the use of an owner operator.

(5)  "Subcontractor" means a person who contracts with a general contractor to perform all or any part of the work or services that the general contractor has contracted with another party [undertaken] to perform.

SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB1653 by Veasey – OK – optional builder license
Referred to Business & Industries Committee
 [HOT: This bill gives builders an option to differentiation themselves from unlicensed competitors. Although we’re happy that another bill that endorses licensing, we think it doesn’t go far enough. To improve it, make licensing mandatory and have it administered by TDLR instead of TRCC. The TRCC, unless radically reformed, is like having foxes guard the hen house.]

SECTION 1.  The heading to Subtitle C, Title 16, Property Code, is amended to read as follows:

SUBTITLE C. BUILDER REGISTRATION AND LICENSING

SECTION 2.  Subtitle C, Title 16, Property Code, is amended by adding Chapter 422 to read as follows:

CHAPTER 422.  OPTIONAL LICENSE

Sec. 422.001.  OPTIONAL LICENSE.  (a)  A person may act as a builder without holding a license issued under this chapter.

(b)  A person may not represent that the person is a licensed builder unless the person holds a license issued under this chapter.

Sec. 422.002.  APPLICATION FOR LICENSE.  An applicant for an original or renewal license must submit an application on a form prescribed by the commission.

Sec. 422.003.  FEES.  (a)  The commission shall charge and collect license application and renewal fees in amounts reasonable and necessary to cover the cost of administering this chapter.

(b)  All fees paid to the commission under this section are nonrefundable.

Sec. 422.004.  ELIGIBILITY REQUIREMENTS.  A person may not receive a license under this chapter unless the person, at the time of the application:

(1)  is at least 18 years of age;

(2)  maintains liability insurance in an amount set by the commission;

(3)  maintains at least $2,500 of working capital;

(4)  has a total cost of at least $500 on one or more projects;

(5)  has, within the 10 years preceding the date of the application, at least:

(A)  four years of building trade experience; or

(B)  two years of building trade experience and a four-year baccalaureate degree in accounting, business, mathematics, physics, economics, or another field of study approved by the commission; and

(6)  has passed an examination approved by the commission regarding:

(A)  business law; and

(B)  homebuilding laws, regulations, and ethics.

Sec. 422.005.  ISSUANCE OF LICENSE.  (a)  Not later than the 15th day after the date the commission receives an application from an applicant who meets the requirements of this chapter, the commission shall issue a license to the applicant.

(b)  The license remains in effect for the period prescribed by the commission if the license holder complies with this chapter and pays the appropriate renewal fees.

Sec. 422.006.  DENIAL OF LICENSE.  (a)  If the commission denies an application for an original license or a renewal license, the commission shall give written notice to the applicant not later than the 15th day after the date the commission receives the application.

(b)  The applicant may appeal the denial of the application if, on or before the 30th day after the date the applicant receives notice under this section, the applicant files a written request for a hearing before the commission.

(c)  The commission shall:

(1)  set a time and place for the hearing not later than the 30th day after the date the commission receives the notice of the appeal;  and

(2)  give notice of the hearing to the applicant before the 15th day before the date of the hearing.

(d)  The hearings officer may grant a motion for continuance of the hearing on the request of the commission or either party.

(e)  The hearing shall be held before a hearings officer appointed by the commission.  After the hearing, the hearings officer shall enter an appropriate order.

(f)  The commission shall adopt procedural rules under which a decision by a hearings officer under this section is subject to appeal to the commission.

(g)  A hearing under this section is governed by Chapter 2001, Government Code.

Sec. 422.007.  EXPIRATION OF LICENSE.  (a)  The commission may issue or renew a license for a period that does not exceed 24 months.

(b)  The commission by rule may adopt a system under which licenses expire on various dates throughout the year.  The commission shall adjust the date for payment of renewal fees accordingly.

(c)  In a year in which the expiration date for a license is changed, the renewal fee payable shall be prorated on a monthly basis so that the license holder pays only that portion of the fee that is allocable to the number of months during which the license is valid.  On renewal of the license on the new expiration date, the total renewal fee is payable.

Sec. 422.008.  RULES.  The commission shall adopt rules necessary to implement this chapter.

SECTION 3.  This Act takes effect September 1, 2009.

HB1650 by McClendon – Texas State Affordable Housing Corporation
Referred to Urban Affairs Committee
[This and SB1002 are companion bills, and the same comments apply.]
SECTION 1.  Section 2306.5521, Government Code, is amended to read as follows:

Sec. 2306.5521.  SUNSET PROVISION.  The Texas State Affordable Housing Corporation is subject to Chapter 325 (Texas Sunset Act). Unless continued in existence as provided by that chapter, the corporation is abolished and this subchapter expires September 1, 2015 [2009].

SECTION 2.  Sections 2306.554(a) and (b), Government Code, are amended to read as follows:

(a)  The board of directors of the corporation consists of seven [five] members appointed by the governor.  One member must represent the interests of individuals and families served by the corporation's single-family mortgage loan programs, one member must represent nonprofit housing organizations, and the remaining five members must [who] represent one or more [any] of the following areas: [HOT: This needs more specificity so the remaining members aren’t too closely tied to industries that would benefit from their rulings, such as mortgage companies, builders, and realtors.]
(1)  state or federal savings banks or savings and loan associations;

(2)  community banks with assets of $200 million or less;

(3)  large metropolitan banks with assets of more than $1 billion;

(4)  asset management companies;

(5)  mortgage servicing companies;

(6)  builders;

(7)  real estate developers;

(8)  real estate brokers;

(9)  community or economic development organizations;

(10)  private mortgage companies;

(11)  nonprofit housing development companies;

(12)  attorneys;

(13)  investment bankers;

(14)  underwriters;

(15)  private mortgage insurance companies;

(16)  appraisers;

(17)  property management companies;

(18)  financial advisors;

(19)  nonprofit foundations;

(20)  financial advisors; or

(21)  any other area of expertise that the governor finds necessary for the successful operation of the corporation.

(b)  The governor shall designate a member of the corporation's board of directors as the presiding officer of the [corporation's] board of directors to serve in that capacity at the pleasure of the governor [from the members]. 
[HOT: This gives too much power and potential abuse to the Governor.]
SECTION 3.  Section 2306.5541, Government Code, is amended to read as follows:

Sec. 2306.5541.  TERMS OF MEMBERS.  The members of the board of directors of the corporation serve staggered six-year terms, with the terms of [one or] two or three members expiring on February 1 of each odd-numbered year.

SECTION 4.  Sections 2306.5543(b) and (c), Government Code, are amended to read as follows:

(b)  The training program must provide the person with information regarding:

(1)  the legislation that created the corporation [and the corporation's board of directors];

(2)  the programs, functions, rules, and budget of the corporation [the programs operated by the corporation];

(3)  [the role and functions of the corporation;
[(4)  the rules of the corporation with an emphasis on the rules that relate to disciplinary and investigatory authority;
[(5)  the current budget for the corporation;
[(6)] the results of the most recent formal audit of the corporation;

(4) [(7)]  the requirements of laws relating to[:
[(A)  the] open meetings, [law, Chapter 551;
[(B)  the] public information, [law, Chapter 552;
[(C)  the] administrative procedure, and conflicts of interest [law, Chapter 2001; and
[(D)  other laws relating to public officials, including conflict-of-interest laws]; and

(5) [(8)]  any applicable ethics policies adopted by the corporation or the Texas Ethics Commission.

(c)  A person appointed to the corporation's board of directors is entitled to reimbursement, as [to the same extent] provided by the General Appropriations Act [for a member of a state board], for the travel expenses incurred in attending the training program regardless of whether the attendance at the program occurs before or after the person qualifies for office.

SECTION 5.  Section 2306.5545(b), Government Code, is amended to read as follows:

(b)  A person may not be a member of the corporation's board of directors and may not be a corporation employee employed in a "bona fide executive, administrative, or professional capacity," as that phrase is used for purposes of establishing an exemption to the overtime provisions of the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 201 et seq.), and its subsequent amendments, if:

(1)  the person is an officer, employee, or paid consultant of a Texas trade association in the field of banking, mortgage lending, real estate, housing development, or housing construction; or

(2)  the person's spouse is an officer, manager, or paid consultant of a Texas trade association in the field of banking, mortgage lending, real estate, housing development, or housing construction.

SECTION 6.  Section 2306.559(d), Government Code, is amended to read as follows:

(d)  The report must include:

(1)  a statement of support, revenue, and expenses and change in fund balances;

(2)  a statement of functional expenses; [and]

(3)  balance sheets for all funds;
(4)  the number, amount, and purpose of private gifts, grants, donations, or other funds applied for and received;
(5)  the number, amount, and purpose of loans provided to affordable housing developers, regardless of whether the corporation provides those loans directly to the developers or administers the loans from another source;
(6)  the amount and source of funds deposited into any fund created by the corporation for the purpose of providing grants and the number, amount, and purpose of any grants provided; and
(7)  the total amount of annual revenue generated by the corporation in excess of its expenditures.

SECTION 7.  Subchapter Y, Chapter 2306, Government Code, is amended by adding Section 2306.5671 to read as follows:

Sec. 2306.5671.  COMPLIANCE WITH CONTRACT TERMS.  A contract or agreement between the corporation and a housing sponsor that receives financing by or through the corporation for the purpose of providing affordable multifamily housing must contain a provision stating that if the housing sponsor fails to comply with the terms of the contract or agreement, the corporation may, as appropriate:
(1)  assess administrative penalties;
(2)  remove the manager of the affected property and select a new manager;
(3)  withdraw reserve funds to make needed repairs and replacements to the property; or
(4)  appoint the corporation as a receiver to protect and operate the property.
SECTION 8.  Section 2306.568, Government Code, is amended to read as follows:

Sec. 2306.568.  RECORD OF COMPLAINTS.  (a)  The corporation shall maintain a system to promptly and efficiently act on complaints [file on each written complaint] filed with the corporation.  The corporation shall maintain information about parties to the complaint, [file must include:
[(1)  the name of the person who filed the complaint;
[(2)  the date the complaint is received by the corporation;
[(3)]  the subject matter of the complaint,[;
[(4)  the name of each person contacted in relation to the complaint;
[(5)]  a summary of the results of the review or investigation of the complaint, and its disposition[; and
[(6)  an explanation of the reason the file was closed, if the corporation closed the file without taking action other than to investigate the complaint].

(b)  The corporation shall make information available describing its [provide to the person filing the complaint and to each person who is a subject of the complaint a copy of the corporation's policies and] procedures for [relating to] complaint investigation and resolution.

(c)  The corporation[, at least quarterly until final disposition of the complaint,] shall periodically notify the [person filing the] complaint parties [and each person who is a subject of the complaint] of the status of the complaint until final disposition [investigation unless the notice would jeopardize an undercover investigation].

SECTION 9.  Section 2306.569, Government Code, is amended to read as follows:

Sec. 2306.569.  EFFECTIVE USE OF TECHNOLOGY.  The corporation's board of directors shall [develop and] implement a policy requiring the [president of the] corporation [and corporation employees] to use [research and propose] appropriate technological solutions to improve the corporation's ability to perform its functions.  The policy [technological solutions] must[:
[(1)]  ensure that the public is able to [easily find information about the corporation on the Internet;
[(2)  ensure that persons who want to use the corporation's services are able to:
[(A)]  interact with the corporation on [through] the Internet[; and
[(B)  access any service that can be provided effectively through the Internet; and
[(3)  be cost-effective and developed through the corporation's planning processes].

SECTION 10.  Section 2306.5671, Government Code, as added by this Act, does not affect the terms of a contract or agreement entered into before the effective date of this Act, except that if the contract or agreement is renewed, modified, or extended on or after the effective date of this Act, Section 2306.5671 applies to the contract or agreement beginning on the date of renewal, modification, or extension.

SECTION 11.  (a)  Promptly after this Act takes effect, the governor shall appoint two additional members to the board of directors of the Texas State Affordable Housing Corporation.  In appointing those members, the governor shall appoint one person to a term expiring February 1, 2011, and one to a term expiring February 1, 2013.  As provided by Section 2306.554(a), Government Code, as amended by this Act:

(1)  one member appointed under this subsection must represent the interests of individuals and families served by the Texas State Affordable Housing Corporation's single-family mortgage loan programs, unless the governor determines that a current member of the board of directors represents those persons; and

(2)  one member appointed under this subsection must represent nonprofit housing organizations, unless the governor determines that a current member of the board of directors represents those organizations.

(b)  Until all appointees to the board of directors of the Texas State Affordable Housing Corporation have taken office, a quorum of the board is a majority of the number of members who are qualified.

SECTION 12.  This Act takes effect September 1, 2009.

HB1635 by Todd Smith – GOOD – abolishes the TRCC
Referred to Business & Industries Committee
 [HOT supports abolishing the TRCC. HB2243 by Leibowitz goes even farther by replacing the TRCC’s ineffective registration and dispute resolution process with true regulation of the homebuilding industry via licensing administered and enforced by the TDLR. Smith (R) has been a long-time friend of homeowners and sponsored the 2006 Carole Keeyton Strayhorn report that also recommended abolishing the TRCC.]

SECTION 1.  (a)  The Texas Residential Construction Commission is abolished effective February 1, 2010.

(b)  The following statutes are repealed:

(1)  Section 214.906, Local Government Code;

(2)  Title 16, Property Code;

(3)  Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007; and

(4)  Sections 27.001(3) and (9), 27.004(l), and 27.007(c), Property Code.

SECTION 2.  (a)  The Texas Facilities Commission shall take custody of the property, records, or other assets of the Texas Residential Construction Commission unless the governor designates another appropriate governmental entity to take custody of the property, records, or other assets.

(b)  If the Texas Residential Construction Commission has a continuing valid and enforceable obligation, including bonded indebtedness, Section 325.017(f), Government Code, applies in relation to the continuing obligation of the commission.

SECTION 3.  Sections 59.011(a) and (c), Finance Code, are amended to read as follows:

(a)  For purposes of Chapter 27, Property Code, [and Title 16, Property Code,] a federally insured financial institution regulated under this code is not a builder.

(c)  A builder hired by a lender to complete the construction of a foreclosed home is not liable for any construction defects of which the builder had no knowledge that existed prior to the acquisition of the home by the lender, but the builder is subject to Chapter 27, Property Code, [and Title 16, Property Code,] for work performed for the lender subsequent to the acquisition of the home by the lender.

SECTION 4.  Sections 27.001(4), (5), and (8), Property Code, are amended to read as follows:

(4)  "Construction defect" [has the meaning assigned by Section 401.004 for an action to which Subtitle D, Title 16, applies and for any other action] means a matter concerning the design, construction, or repair of a new residence, of an alteration of or repair or addition to an existing residence, or of an appurtenance to a residence, on which a person has a complaint against a contractor.  The term may include any physical damage to the residence, any appurtenance, or the real property on which the residence and appurtenance are affixed proximately caused by a construction defect.

(5)  "Contractor":

(A)  means:

(i)  a person [builder, as defined by Section 401.003,] contracting with an owner for the construction or repair of a new residence, for the repair or alteration of or an addition to an existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence;

(ii)  any person contracting with a purchaser for the sale of a new residence constructed by or on behalf of that person; or

(iii)  a person contracting with an owner or the developer of a condominium for the construction of a new residence, for an alteration of or an addition to an existing residence, for repair of a new or existing residence, or for the construction, sale, alteration, addition, or repair of an appurtenance to a new or existing residence; and

(B)  includes:

(i)  an owner, officer, director, shareholder, partner, or employee of the contractor; and

(ii)  a risk retention group registered under Chapter 2201 [Article 21.54], Insurance Code, that insures all or any part of a contractor's liability for the cost to repair a residential construction defect.

(8)  "Structural failure" [has the meaning assigned by Section 401.002 for an action to which Subtitle D, Title 16, applies and for any other action] means actual physical damage to the load-bearing portion of a residence caused by a failure of the load-bearing portion.

SECTION 5.  Section 27.002(b), Property Code, is amended to read as follows:

(b)  To [Except as provided by this subsection, to] the extent of conflict between this chapter and any other law, including the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a common law cause of action, this chapter prevails.  [To the extent of conflict between this chapter and Title 16, Title 16 prevails.]

SECTION 6.  Section 27.003(a), Property Code, is amended to read as follows:

(a)  In an action to recover damages or other relief arising from a construction defect:

(1)  a contractor is not liable for any percentage of damages caused by:

(A)  negligence of a person other than the contractor or an agent, employee, or subcontractor of the contractor;

(B)  failure of a person other than the contractor or an agent, employee, or subcontractor of the contractor to:

(i)  take reasonable action to mitigate the damages; or

(ii)  take reasonable action to maintain the residence;

(C)  normal wear, tear, or deterioration;

(D)  normal shrinkage due to drying or settlement of construction components within the tolerance of building standards; or

(E)  the contractor's reliance on written information relating to the residence, appurtenance, or real property on which the residence and appurtenance are affixed that was obtained from official government records, if the written information was false or inaccurate and the contractor did not know and could not reasonably have known of the falsity or inaccuracy of the information; and

(2)  if an assignee of the claimant or a person subrogated to the rights of a claimant fails to provide the contractor with the written notice and opportunity to inspect and offer to repair required by Section 27.004 [or fails to request state-sponsored inspection and dispute resolution under Chapter 428, if applicable,] before performing repairs, the contractor is not liable for the cost of any repairs or any percentage of damages caused by repairs made to a construction defect at the request of an assignee of the claimant or a person subrogated to the rights of a claimant by a person other than the contractor or an agent, employee, or subcontractor of the contractor.

SECTION 7.  Sections 27.004(a), (b), (c), and (d), Property Code, are amended to read as follows:

(a)  Before [In a claim not subject to Subtitle D, Title 16, before] the 60th day preceding the date a claimant seeking from a contractor damages or other relief arising from a construction defect initiates an action, the claimant shall give written notice by certified mail, return receipt requested, to the contractor, at the contractor's last known address, specifying in reasonable detail the construction defects that are the subject of the complaint.  On the request of the contractor, the claimant shall provide to the contractor any evidence that depicts the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect, including expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure.  During the 35-day period after the date the contractor receives the notice, and on the contractor's written request, the contractor shall be given a reasonable opportunity to inspect and have inspected the property that is the subject of the complaint to determine the nature and cause of the defect and the nature and extent of repairs necessary to remedy the defect.  The contractor may take reasonable steps to document the defect.  [In a claim subject to Subtitle D, Title 16, a contractor is entitled to make an offer of repair in accordance with Subsection (b).  A claimant is not required to give written notice to a contractor under this subsection in a claim subject to Subtitle D, Title 16.]

(b)  Not [later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable, or not] later than the 45th day after the date the contractor receives the notice [under this section, if Subtitle D, Title 16, does not apply], the contractor may make a written offer of settlement to the claimant.  The offer must be sent to the claimant at the claimant's last known address or to the claimant's attorney by certified mail, return receipt requested.  The offer may include either an agreement by the contractor to repair or to have repaired by an independent contractor partially or totally at the contractor's expense or at a reduced rate to the claimant any construction defect described in the notice and shall describe in reasonable detail the kind of repairs which will be made.  The repairs shall be made not later than the 45th day after the date the contractor receives written notice of acceptance of the settlement offer, unless completion is delayed by the claimant or by other events beyond the control of the contractor.  If a contractor makes a written offer of settlement that the claimant considers to be unreasonable:

(1)  on or before the 25th day after the date the claimant receives the offer, the claimant shall advise the contractor in writing and in reasonable detail of the reasons why the claimant considers the offer unreasonable; and

(2)  not later than the 10th day after the date the contractor receives notice under Subdivision (1), the contractor may make a supplemental written offer of settlement to the claimant by sending the offer to the claimant or the claimant's attorney.

(c)  If [compliance with Subtitle D, Title 16, or] the giving of the notice under Subsections (a) and (b) within the period prescribed by those subsections is impracticable because of the necessity of initiating an action at an earlier date to prevent expiration of the statute of limitations or if the complaint is asserted as a counterclaim, [compliance with Subtitle D, Title 16, or] the notice is not required.  However, the action or counterclaim shall specify in reasonable detail each construction defect that is the subject of the complaint.  The [If Subtitle D, Title 16, applies to the complaint, simultaneously with the filing of an action by a claimant, the claimant must submit a request under Section 428.001.  If Subtitle D, Title 16, does not apply, the] inspection provided for by Subsection (a) may be made not later than the 75th day after the date of service of the suit, request for arbitration, or counterclaim on the contractor, and the offer provided for by Subsection (b) may be made [not later than the 15th day after the date the state-sponsored inspection and dispute resolution process is completed, if Subtitle D, Title 16, applies, or] not later than the 60th day after the date of service [, if Subtitle D, Title 16, does not apply].  If, while an action subject to this chapter is pending, the statute of limitations for the cause of action would have expired and it is determined that the provisions of Subsection (a) were not properly followed, the action shall be abated to allow compliance with Subsections (a) and (b).

(d)  The court or arbitration tribunal shall abate an action governed by this chapter if Subsection (c) does not apply and the court or tribunal, after a hearing, finds that the contractor is entitled to abatement because the claimant failed to [comply with the requirements of Subtitle D, Title 16, if applicable, failed to] provide the notice or failed to give the contractor a reasonable opportunity to inspect the property as required by Subsection (a), or failed to follow the procedures specified by Subsection (b).  An action is automatically abated without the order of the court or tribunal beginning on the 11th day after the date a motion to abate is filed if the motion:

(1)  is verified and alleges that the person against whom the action is pending did not receive the written notice required by Subsection (a), the person against whom the action is pending was not given a reasonable opportunity to inspect the property as required by Subsection (a), or the claimant failed to follow the procedures specified by Subsection (b) [or Subtitle D, Title 16];  and

(2)  is not controverted by an affidavit filed by the claimant before the 11th day after the date on which the motion to abate is filed.

SECTION 8.  Section 27.0042(b), Property Code, is amended to read as follows:

(b)  A contractor may not elect to purchase the residence under Subsection (a) if [:
[(1)] the residence is more than five years old at the time an action is initiated [; or
[(2)  the contractor makes such an election later than the 15th day after the date of a final, unappealable determination of a dispute under Subtitle D, Title 16, if applicable].

SECTION 9.  Section 41.007(a), Property Code, is amended to read as follows:

(a)  A contract for improvements to an existing residence described by Section 41.001(b)(3) must contain[:
[(1)  the contractor's certificate of registration number from the Texas Residential Construction Commission if the contractor is required to register as a builder with the commission;

[(2)  the address and telephone number at which the owner may file a complaint with the Texas Residential Construction Commission about the conduct of the contractor if the contractor is required to register as a builder with the commission; and

[(3)]  the following warning conspicuously printed, stamped, or typed in a size equal to at least 10-point bold type or computer equivalent:

"IMPORTANT NOTICE:  You and your contractor are responsible for meeting the terms and conditions of this contract.  If you sign this contract and you fail to meet the terms and conditions of this contract, you may lose your legal ownership rights in your home.  KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW."

SECTION 10.  (a) The repeal by this Act of Section 5.016, Property Code, as added by Section 1, Chapter 843 (H.B. 1038), Acts of the 80th Legislature, Regular Session, 2007, applies only to a transfer of residential property that occurs on or after the effective date of this Act.  A transfer of residential property that occurs before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(b)  The repeal by this Act of Sections 420.002 and 420.003, Property Code, applies only to a contract for the construction of a new home or the improvement of an existing home that is entered into on or after the effective date of this Act. A contract for the construction of a new home or the improvement of an existing home that is entered into before the effective date of this Act is governed by the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(c)  Except as provided by this section, the change in law made by this Act to Chapter 27, Property Code, and the repeal by this Act of Sections 426.005, 426.007, and 426.008, Property Code, apply only to an action commenced on or after the effective date of this Act.  An action commenced before the effective date of this Act or with respect to which a request was filed under Section 428.001, Property Code, repealed by this Act, before the effective date of this Act, is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(d)  The change in law made by this Act to Section 27.003(a)(2), Property Code, applies only to a repair made on or after the effective date of this Act.  A repair made before the effective date of this Act is subject to the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(e)  The repeal by this Act of Section 428.005, Property Code, does not apply to the receipt by a builder of a notice described by that section before the effective date of this Act.  The receipt by a builder of a notice described by that section before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(f)  Except as provided by this section, the repeal by this Act of Chapter 430, Property Code, applies only to residential construction under a contract entered into on or after the effective date of this Act, and the repeal by this Act of Section 401.005(c), Property Code, applies only to a home or material improvement to a home described by Section 401.005(c), Property Code, repealed by this Act, the building or remodeling of which commences after the effective date of this Act.  Residential construction under a contract entered into before the effective date of this Act or a home or material improvement to a home described by Section 401.005(c), Property Code, the building or remodeling of which commenced before the effective date of this Act, is subject to the warranties and building and performance standards applicable to the construction immediately before the effective date of this Act.

(g)  The repeal by this Act of Section 436.003, Property Code, applies only to an arbitration initiated on or after the effective date of this Act.  An arbitration initiated before the effective date of this Act is governed by the law applicable to the arbitration immediately before the effective date of this Act, and that law is continued in effect for that purpose.

(h)  The repeal by this Act of Chapter 437, Property Code, applies only to an arbitration award filed on or after the effective date of this Act.  An award filed before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

(i)  The repeal by this Act of Chapter 438, Property Code, applies only to an arbitration award issued on or after the effective date of this Act.  An award issued before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 11.  This Act takes effect September 1, 2009.
HB1580 by Flynn – CAUTION – cotton growers' boll weevil eradication
Referred to Agriculture & Livestock Committee
 [HOT: This is identical to SB1004 by Hegar. We can’t be sure without studying the Agriculture Code, but this bill also may have come from homebuilders – the ones who have been urbanizing farmland contaminated with arsenic pesticides. Refer to our white paper on this topic, “Soil Issues for Residential Construction.”]
SECTION 1.  Section 74.113, Agriculture Code, is amended by amending Subsection (f) and adding Subsection (l) to read as follows:

(f)  An assessment levied on cotton growers in an eradication zone may be applied only to:

(1)  eradication [in that zone];

(2)  the foundation's operating costs, including payments on debt incurred for a foundation activity[, except that the funds of one zone may not be used to pay another zone's bank loans or debts]; and

(3)  the conducting of other programs consistent with the declaration of policy stated in Section 74.101.

(l)  With the approval of the board and the commissioner, the foundation may transfer the proceeds from the collection of assessments in one eradication zone to another eradication zone. The transferred proceeds may be applied only as provided by Subsection (f).
SECTION 2.  Subchapter D, Chapter 74, Agriculture Code, is amended by adding Section 74.1135 to read as follows:

Sec. 74.1135.  ALTERNATIVE METHOD OF ASSESSMENTS.  (a)  The commissioner may adopt rules that provide for an alternative method, manner, and mechanism by which assessments are imposed and collected under this subchapter.  The commissioner may adopt the rules only after receiving a recommendation from the board.  The board shall consult with cotton grower steering committees and the technical advisory committee in formulating a recommendation to the commissioner under this subsection.  The commissioner may accept, reject, or modify a board recommendation.  The rules apply notwithstanding Section 74.113.  The rules must require any person collecting an assessment to forward the assessment to the foundation.
(b)  The maximum amount of an assessment under this section may not exceed the maximum amount of an assessment approved in an assessment referendum under this subchapter.
SECTION 3.  Section 74.127(a), Agriculture Code, is amended to read as follows:

(a)  The board of directors of the official cotton growers' boll weevil eradication foundation is subject to Chapter 325, Government Code (Texas Sunset Act).  Unless continued in existence as provided by that chapter, the board is abolished and this subchapter expires September 1, 2021 [2009].

SECTION 4.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB1543 by Callegari – CAUTION – Sunset review of agencies that license
Referred to State Affairs Committee
 [HOT: This bill seems to be submitted by homebuilders to battle our Licensing bill and define a more stringent criteria for moving away from “light touch” regulatory policies of registration and posing roadblocks for implementing licensing programs. The removal of checks & balances and regulatory oversight is what fueled the global economic collapse, and this bill makes establishing oversight more difficult. The bill seems similar to the “spoof bill” that we introduced on Groundhog Day, which extended “light touch” to other professions, including attorneys, doctors and nurses.]
SECTION 1.  Section 325.011, Government Code, is amended to read as follows:

Sec. 325.011.  CRITERIA FOR REVIEW.  (a)  The commission and its staff shall consider the following criteria in determining whether a public need exists for the continuation of a state agency or its advisory committees or for the performance of the functions of the agency or its advisory committees:

(1)  the efficiency and effectiveness with which the agency or the advisory committee operates;

(2)(A)  an identification of the mission, goals, and objectives intended for the agency or advisory committee and of the problem or need that the agency or advisory committee was intended to address; and

(B)  the extent to which the mission, goals, and objectives have been achieved and the problem or need has been addressed;

(3)(A)  an identification of any activities of the agency in addition to those granted by statute and of the authority for those activities; and

(B)  the extent to which those activities are needed;

(4)  an assessment of authority of the agency relating to fees, inspections, enforcement, and penalties;

(5)  whether less restrictive or alternative methods of performing any function that the agency performs could adequately protect or provide service to the public;

(6)  the extent to which the jurisdiction of the agency and the programs administered by the agency overlap or duplicate those of other agencies, the extent to which the agency coordinates with those agencies, and the extent to which the programs administered by the agency can be consolidated with the programs of other state agencies;

(7)  the promptness and effectiveness with which the agency addresses complaints concerning entities or other persons affected by the agency, including an assessment of the agency's administrative hearings process;

(8)  an assessment of the agency's rulemaking process and the extent to which the agency has encouraged participation by the public in making its rules and decisions and the extent to which the public participation has resulted in rules that benefit the public;

(9)  the extent to which the agency has complied with:

(A)  federal and state laws and applicable rules regarding equality of employment opportunity and the rights and privacy of individuals; and

(B)  state law and applicable rules of any state agency regarding purchasing guidelines and programs for historically underutilized businesses;

(10)  the extent to which the agency issues and enforces rules relating to potential conflicts of interest of its employees;

(11)  the extent to which the agency complies with Chapters 551 and 552 and follows records management practices that enable the agency to respond efficiently to requests for public information; [and]

(12)  the effect of federal intervention or loss of federal funds if the agency is abolished; and
(13)  for an agency that licenses an occupation or profession, an assessment as to:
(A)  whether the occupational licensing program:
(i)  serves a meaningful, defined public interest, particularly with regard to protecting public health, safety, and welfare; and
(ii)  provides the least restrictive form of regulation that will adequately protect the public interest; . [HOT: This provision seems to have been inserted by homebuilders. Registration, as done by the TRCC, is the least restrictive form of regulation. It has proven to be ineffective in adequately protecting the public.]
(B)  whether the conditions that led to the initial regulation of the occupation or profession have changed in a way that would warrant more, less, or the same degree of regulation;
(C)  the extent to which the regulatory objective of the occupational licensing program may be achieved through market forces, private or industry certification and accreditation programs, or enforcement of other law; . [HOT: This too seems to come from homebuilders and Rick Perry’s “light touch” regulatory policies that are pro-business, as opposed to pro-consumer.]
(D)  the extent to which licensing criteria, if applicable, ensures that applicants with occupational skill sets or competencies that correlate with a public interest obtain a license and the impact that those criteria have on individuals, particularly those with moderate or low incomes, seeking to enter the occupation or profession; [HOT: This too seems to come from homebuilders, allowing them to hire subcontractors with no formal occupational training, education or certification/licensing. We don’t want to prevent any qualified person from entering homebuilding trades. We want them to be successful with the credentials that licensing provides them.]
(E)  the economic impact of the regulation, including the extent to which the program stimulates or restricts competition and affects consumer choice and the cost of services;
(F)  whether the composition of the agency's board or commission adequately represents the public interest;
(G)  whether the agency encourages public participation in its decisions or limits participation only to people regulated by the agency; [OK]
(H)  whether complaint, investigation, and disciplinary procedures adequately protect the public; and [OK]
(I)  whether final dispositions of complaints are made in the public interest or are self-serving to the occupation or profession. [OK]
(b)  In this section, "license" means a license, certificate, registration, permit, or other form of authorization required by law or a state agency rule that must be obtained by an individual to engage in a particular occupation or profession. 
[HOT: No!!! Do NOT allow legislators and the laws they write to confuse these terms. Registration is the LEAST restrictive form of regulation. Registration ≠ Licensing. Registration ≠ regulation.]
SECTION 2.  Chapter 325, Government Code, is amended by adding Section 325.023 to read as follows:

Sec. 325.023.  PREVIEW OF PROPOSED LEGISLATION REGULATING AN OCCUPATION.  (a)  A person may submit proposed legislation that would create an occupational licensing program or significantly affect an existing occupational licensing program to the commission for review and analysis.
(b)  If the commission reviews and analyzes legislation proposing the regulation of an occupation, the commission shall submit a report to the legislature before the start of the next legislative session regarding the commission's findings on the need for regulating the occupation and the type of regulation recommended, if any.
(c)  In analyzing legislation proposing the creation of an occupational licensing program, the commission shall determine whether:
(1)  the unregulated practice of the occupation would clearly harm or endanger the health, safety, or welfare of the public;
(2)  the public can reasonably be expected to benefit from an assurance of initial and continuing professional liability; and
(3)  the public can be more effectively protected by means other than state regulation.
(d)  If the commission reviews and analyzes proposed legislation amending an existing occupational licensing program, the commission shall submit a report to the legislature before the start of the next legislative session regarding the commission's findings on the need for the amendment.
SECTION 3.  This Act takes effect September 1, 2009.

HB1513 by Wayne Smith – construction contract trust funds
Referred to Business & Industries Committee
SECTION 1.  Section 162.001, Property Code, is amended by adding Subsection (d) to read as follows:

(d)  Trust funds paid to a creditor under this chapter are not property or an interest in property of a debtor who is a trustee described by Section 162.002.
SECTION 2.  Section 162.004, Property Code, is amended by adding Subsection (c) to read as follows:

(c)  Regardless of whether a construction contract is covered by a statutory or common law payment bond, this chapter applies to a public or private construction contract for the improvement of specific real property in this state.
SECTION 3.  Section 162.031, Property Code, is amended by adding Subsection (d) to read as follows:

(d)  A trustee who commingles trust funds with other funds in the trustee's possession does not defeat a trust created by this chapter.
SECTION 4.  This Act takes effect September 1, 2009.

HB1511 by Otto – BAD – fire sprinkler systems
Referred to Insurance Committee
 [HOT: This bill addresses builder concerns that the cost of adding fire sprinkler systems would increase the purchase price of homes and preclude many consumers from buying. We can’t support this bill, which exempts most new Texas homes from the health, safety and welfare protections required of commercial buildings. Families should be entitled to the same protections at home as parents have in the workplace. Extensive debates over the cost/benefit of fire sprinkler systems concluded that they save lives and should be required in new homes too. That finding is included in the updated International Residential Code 2009. Besides saving lives, sprinklers help lower the costs of putting out fires and the economic damage they cause.]

SECTION 1.  Chapter 766, Health and Safety Code, is amended by adding Section 766.004 to read as follows:

Sec. 766.004.  AUTOMATIC FIRE SPRINKLER SYSTEMS.  (a)  In this section:
(1)  "Builder" has the meaning assigned by Section 401.003, Property Code.
(2)  "Homeowner" has the meaning assigned by Section 401.002, Property Code.
(b)  This section does not apply to a state requirement or an ordinance or order of a political subdivision adopted before January 1, 2009.
(c)  Except as provided by Subsection (b), a requirement of this state or of an ordinance or order of a political subdivision that an automatic fire sprinkler system be installed in a new one-family or two-family dwelling may not be enforced with respect to a dwelling under 7,500 square feet in size.  A prospective owner of a one-family or two-family dwelling under 7,500 square feet in size in a jurisdiction in which an automatic fire sprinkler system would otherwise be required to be installed in the home may choose whether or not to have the system installed.
(d)  A builder in a jurisdiction in which an automatic fire sprinkler system is required to be installed in any new one-family or two-family dwelling shall offer a person with whom the builder contracts for the construction of a new one-family or two-family dwelling under 7,500 square feet in size the option of installing an approved automatic fire sprinkler system in accordance with the International Residential Code applicable to the construction under Section 430.001, Property Code.
(e)  In the event of a conflict between this section and any other law, this section controls.
SECTION 2.  Section 766.004(d), Health and Safety Code, as added by this Act, applies only to a contract entered into on or after September 1, 2011.  A contract entered into before that date is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB1291 by Eiland – GOOD – disaster remediation contractors
Referred to Insurance Committee
 [HOT: This bill includes stronger consumer protections than provided to new home buyers because of the TRCC.]
ARTICLE 1.  REGULATION BY TEXAS DEPARTMENT OF INSURANCE
SECTION 1.001.  Title 20, Insurance Code, is amended by adding Chapter 6005 to read as follows:

CHAPTER 6005.  REGULATION OF DISASTER REMEDIATION CONTRACTORS
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 6005.001.  DEFINITIONS. In this c:
(1)  "Contract holder" means a person who enters into a contract with a disaster remediation contractor for the performance of disaster remediation on property owned or leased by the contract holder.
(2)  "Council of governments" means a regional planning commission or similar regional planning agency created under Chapter 391, Local Government Code.
(3)  "Disaster remediation"  means the removal, cleaning, sanitizing, demolition, reconstruction, or other treatment of  improvements to real property performed because of damage or destruction to that property caused by a natural disaster.
(4)  "Disaster remediation contractor" means a person who engages in disaster remediation for compensation.
(5)  "Natural disaster" means the occurrence of widespread or severe damage, injury, or loss of life or property related to  any natural cause, including fire, flood, earthquake, wind, storm, or wave action, that results in a disaster declaration by the governor under Chapter 418, Government Code.
(6)  "Person" means an individual, corporation, trust, partnership, association, or other private legal entity.
(7)  "Region" has the meaning assigned by Section 391.002, Local Government Code.
[Sections 6005.002-6005.050 reserved for expansion]
SUBCHAPTER B.  DEPARTMENT POWERS AND DUTIES
Sec. 6005.051.  GENERAL RULES.  The commissioner shall adopt rules as necessary to implement this chapter.
Sec. 6005.052.  CODE OF PROFESSIONAL RESPONSIBILITY; STANDARDS OF CONDUCT.  (a)  In cooperation with the attorney general, the commissioner by rule shall adopt a code of professional responsibility to regulate the conduct of a disaster remediation contractor who provides services in this state.
(b)  The code of professional responsibility must contain  standards of conduct that must be followed by a person authorized under this chapter to operate as a disaster remediation contractor in this state in dealing with the public.
Sec. 6005.053.  COMPLAINT INVESTIGATIONS.  (a)  The department shall establish procedures for receiving a complaint alleging a violation of the code of professional responsibility established under Section 6005.052.
(b)  The department may investigate a complaint received by the department under Subsection (a) and may forward results of an investigation conducted under this subsection to the attorney general and appropriate law enforcement authorities.
[Sections 6005.054-6005.100 reserved for expansion]
SUBCHAPTER C.  REGISTRATION REQUIREMENT
Sec. 6005.101.  REGISTRATION REQUIRED.  (a)  A person may not engage in disaster remediation for compensation in this state or act as a disaster remediation contractor in this state unless the person holds a certificate of registration issued under this subchapter.
(b)  A person may not assume or use the title or designation "certified disaster remediation contractor" or any other title, designation, word, letter, abbreviation, sign, card, or device tending to indicate that the person is registered under this chapter, including any reference to the Federal Emergency Management Agency, unless the person holds a certificate of registration under this chapter or is otherwise determined by the commissioner to be authorized to use the title or designation.
(c)  Each applicant for registration under this chapter must register, in the manner provided by this chapter, with:
(1)  the department; and
(2)  the governing body of the council of governments in each region in which the applicant proposes to provide disaster remediation services for compensation.
Sec. 6005.102.  EXEMPTIONS.  (a)  A person is not required to register under this chapter to perform disaster remediation for compensation if the person:
(1)  holds a license, certificate of registration, or other authority issued by the Texas Department of Licensing and Regulation, another licensing agency of this state, or a federal regulatory agency; and
(2)  provides disaster remediation services for compensation solely within the scope of that authority.
(b)  A managing agent or employee of a property owner is not required to be licensed under this chapter to perform disaster remediation on property owned by the property owner.  This exemption does not apply if the managing agent or employee engages in the business of performing disaster remediation for the public.
(c)  An employee of a certificate holder is not required to register under this chapter to perform disaster remediation while supervised by the certificate holder, as provided by rules adopted under this chapter.
[Sections 6005.103-6005.150 reserved for expansion]
SUBCHAPTER D.  DEPARTMENT REGISTRATION PROCEDURES
Sec. 6005.151.  APPLICATION REQUIREMENTS.  (a)  An applicant for a certificate of registration issued by the department under this chapter must:
(1)  submit to the department a completed application on a form prescribed by the commissioner;
(2)  sign a statement agreeing to comply with the code of professional responsibility prescribed by the commissioner;
(3)  provide evidence of the security required under this subchapter;
(4)  pay the required fees; and
(5)  provide any other information required by the commissioner.
(b)  The department may conduct an examination of any criminal conviction of an applicant, including by obtaining any criminal history record information permitted by law.
Sec. 6005.152.  RECIPROCAL REGISTRATION.  On proper application, the department may issue a certificate of registration to a person who holds a license, certificate of registration, or other authority to perform disaster remediation issued by another state that the commissioner determines has requirements that are equivalent to those of this state.
Sec. 6005.153.  FEES; SECURITY REQUIREMENTS.  (a)  The commissioner may adopt fees for registration under this subchapter, including application fees and renewal fees.
(b)  As a guarantee that a disaster remediation contractor will meet the contractor's obligations to contract holders, the contractor shall maintain with the department a bond or other security accepted by the commissioner.
(c)  A bond posted as security must:
(1)  be issued by an insurer authorized to engage in the business of insurance in this state;
(2)  be continuous;
(3)  be cancelable by the surety only after at least  90 days' notice to the department; and
(4)  recognize that the obligation continues for the terms of the contracts written by the disaster remediation contractor while the bond is in force.
(d)  Any security provided under this section in a form other than a bond must be convertible to cash by the department for the benefit of contract holders in this state, without resort to the courts, if the commissioner determines that the disaster remediation contractor is in default of the contractor's financial obligations to contract holders.  Any amount remaining after all contract holders' claims are paid must be returned to the disaster remediation contractor not later than the 120th day after the date the last outstanding contract expires.
Sec. 6005.154.  ISSUANCE OF CERTIFICATE; TERM. (a)  On receipt of the application and required fees, and on satisfaction of the security requirement under Section 6005.153, the department shall issue a certificate of registration to an applicant under this subchapter.
(b)  A certificate of registration expires on the first anniversary of the date of issuance and may be renewed annually in the manner prescribed by the commissioner.  An application for renewal must be submitted to the department not later than the 30th day before the expiration date of the certificate.
[Sections 6005.155-6005.200 reserved for expansion]
SUBCHAPTER E.  CONSUMER DISCLOSURE REQUIREMENTS
Sec. 6005.201.  LIST OF SERVICES.  (a)  A disaster remediation contractor shall prepare a comprehensive list that describes each service that the contractor offers.
(b)  The contractor shall provide a written copy of the list to each  prospective contract holder.
Sec. 6005.202.  CONTRACT.  Before entering into a contract for disaster remediation services, a disaster remediation contractor must deliver to the prospective contract holder a complete written copy of the contract, accompanied by a written receipt for any payment made by the contract holder under the contract.
[Sections 6005.203-6005.250 reserved for expansion]
SUBCHAPTER F.  REGISTRATION WITH COUNCIL OF GOVERNMENTS
Sec. 6005.251.  REGISTRATION WITH COUNCIL OF GOVERNMENTS.  (a)  A person required to hold a certificate of registration under Section 6005.101 must also register with the governing body of the council of governments in each region in which the person proposes to provide disaster remediation services.
(b)  Registration under Subsection (a) is subject to Section 391.0092, Local Government Code.
[Sections 6005.252-6005.300 reserved for expansion]
SUBCHAPTER G.  ENFORCEMENT; CRIMINAL PENALTY
Sec. 6005.301.  DISCIPLINARY ACTIONS.  (a)  The commissioner may suspend, revoke, or refuse to issue or renew a certificate of registration under this chapter if, after notice and hearing, the commissioner finds that the applicant or registrant has engaged in acts that:
(1)  violate this chapter;
(2)  violate rules or standards adopted under this chapter;
(3)  violate Section 391.0092, Local Government Code; or
(4)  constitute misrepresentation made in connection with disaster remediation services.
(b)  An original or renewal certificate of registration may be denied, suspended, or revoked, if, after notice and hearing, the commissioner determines from the evidence presented at the hearing that this chapter or a rule adopted under this chapter has been violated.
Sec. 6005.302.  DISCIPLINARY HEARING.  (a)  If the commissioner proposes to suspend, revoke, or refuse to renew a  certificate of registration under this chapter, the holder of the certificate is entitled to a hearing conducted by the State Office of Administrative Hearings.
(b)  Proceedings for a disciplinary action are governed by Chapter 2001, Government Code.
(c)  Rules of practice adopted by the commissioner applicable to the proceedings for a disciplinary action may not conflict with rules adopted by the State Office of Administrative Hearings.
Sec. 6005.303.  DECEPTIVE TRADE PRACTICE.  (a)  This section applies to:
(1)  a violation of this chapter;
(2)  a violation of rules or standards adopted under this chapter;
(3)  a violation of Section 391.0092, Local Government Code; or
(4)  an act that constitutes misrepresentation made in connection with disaster remediation services.
(b)  A violation or act described by Subsection (a) constitutes a deceptive trade practice under Section 17.46, Business & Commerce Code, and is subject to penalties as provided by that section.
Sec. 6005.304.  CRIMINAL PENALTY.  (a) A person commits an offense if the person violates Section 6005.101.
(b)  An offense under this section is a Class B misdemeanor. [HOT: Class A is a better deterrent.]
(c)  Venue for an offense under this section is in Travis County or the county in which the offense is committed.
ARTICLE 2.  REGISTRATION WITH COUNCIL OF GOVERNMENTS

SECTION 2.001.  Section 391.005, Local Government Code, is amended by adding Subsection (d) to read as follows:

(d)  A commission may implement a registration program under Section 391.0092 and may charge a registration fee set in an amount reasonable and necessary to cover the costs of the registration program.
SECTION 2.002.  Chapter 391, Local Government Code, is amended by adding Section 391.0092 to read as follows:

Sec. 391.0092.  REGISTRATION OF DISASTER REMEDIATION CONTRACTORS.  (a)  In this section, "disaster remediation," "disaster remediation contractor," and "natural disaster" have the meanings assigned by Section 6005.001, Insurance Code.
(b)  The governing body of each commission located in a region subject to a natural disaster shall, not later than the 15th day after the date of the disaster declaration, establish a registry for disaster remediation contractors who propose to provide disaster remediation services in the region.
(c)  Each disaster remediation contractor who provides disaster remediation services in the region shall register with the commission in the manner prescribed by the governing body of the commission.
(d)  A disaster remediation contractor who violates Subsection (c)  commits a deceptive trade practice under Section 17.46, Business & Commerce Code.
ARTICLE 3.  DECEPTIVE TRADE PRACTICE

SECTION 3.001.  Section 17.46(b), Business & Commerce Code, is amended to read as follows:

(b)  Except as provided in Subsection (d) of this section, the term "false, misleading, or deceptive acts or practices" includes, but is not limited to, the following acts:

(1)  passing off goods or services as those of another;

(2)  causing confusion or misunderstanding as to the source, sponsorship, approval, or certification of goods or services; [HOT: Might this include performing the service without being registered?]
(3)  causing confusion or misunderstanding as to affiliation, connection, or association with, or certification by, another;

(4)  using deceptive representations or designations of geographic origin in connection with goods or services;

(5)  representing that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities which they do not have or that a person has a sponsorship, approval, status, affiliation, or connection which he does not;

(6)  representing that goods are original or new if they are deteriorated, reconditioned, reclaimed, used, or secondhand;

(7)  representing that goods or services are of a particular standard, quality, or grade, or that goods are of a particular style or model, if they are of another;

(8)  disparaging the goods, services, or business of another by false or misleading representation of facts;

(9)  advertising goods or services with intent not to sell them as advertised;

(10)  advertising goods or services with intent not to supply a reasonable expectable public demand, unless the advertisements disclosed a limitation of quantity;

(11)  making false or misleading statements of fact concerning the reasons for, existence of, or amount of price reductions;

(12)  representing that an agreement confers or involves rights, remedies, or obligations which it does not have or involve, or which are prohibited by law;

(13)  knowingly making false or misleading statements of fact concerning the need for parts, replacement, or repair service;

(14)  misrepresenting the authority of a salesman, representative or agent to negotiate the final terms of a consumer transaction;

(15)  basing a charge for the repair of any item in whole or in part on a guaranty or warranty instead of on the value of the actual repairs made or work to be performed on the item without stating separately the charges for the work and the charge for the warranty or guaranty, if any;

(16)  disconnecting, turning back, or resetting the odometer of any motor vehicle so as to reduce the number of miles indicated on the odometer gauge;

(17)  advertising of any sale by fraudulently representing that a person is going out of business;

(18)  advertising, selling, or distributing a card which purports to be a prescription drug identification card issued under Section 4151.152, Insurance Code, in accordance with rules adopted by the commissioner of insurance, which offers a discount on the purchase of health care goods or services from a third party provider, and which is not evidence of insurance coverage, unless:

(A)  the discount is authorized under an agreement between the seller of the card and the provider of those goods and services or the discount or card is offered to members of the seller;

(B)  the seller does not represent that the card provides insurance coverage of any kind; and

(C)  the discount is not false, misleading, or deceptive;

(19)  using or employing a chain referral sales plan in connection with the sale or offer to sell of goods, merchandise, or anything of value, which uses the sales technique, plan, arrangement, or agreement in which the buyer or prospective buyer is offered the opportunity to purchase merchandise or goods and in connection with the purchase receives the seller's promise or representation that the buyer shall have the right to receive compensation or consideration in any form for furnishing to the seller the names of other  prospective buyers if receipt of the compensation or consideration is contingent upon the occurrence of an event subsequent to the time the buyer purchases the merchandise or goods;

(20)  representing that a guarantee or warranty confers or involves rights or remedies which it does not have or involve, provided, however, that nothing in this subchapter shall be construed to expand the implied warranty of  merchantability as defined in Sections 2.314 through 2.318 and Sections 2A.212 through 2A.216 to involve obligations in excess of those which are appropriate to the goods;

(21)  promoting a pyramid promotional scheme, as defined by Section 17.461;

(22)  representing that work or services have been performed on, or parts replaced in, goods when the work or services were not performed or the parts replaced;

(23)  filing suit founded upon a written contractual obligation of and signed by the defendant to pay money arising out of or based on a consumer transaction for goods, services, loans, or extensions of credit intended primarily for personal, family, household, or agricultural use in any county other than in the county in which the defendant resides at the time of the commencement of the action or in the county in which the defendant in fact signed the contract; provided, however, that a violation of this subsection shall not occur where it is shown by the person filing such suit he neither knew or had reason to know that the county in which such suit was filed was neither the county in which the defendant resides at the commencement of the suit nor the county in which the defendant in fact signed the contract;

(24)  failing to disclose information concerning goods or services which was known at the time of the transaction if such failure to disclose such information was intended to induce the consumer into a transaction into which the consumer would not have entered had the information been disclosed; [HOT: This would be a good provision for ALL residential construction projects and could include failure to disclose the risks of building on expansive soils or on contaminated soils.]
(25)  using the term "corporation," "incorporated," or an abbreviation of either of those terms in the name of a business entity that is not incorporated under the laws of this state or another jurisdiction;

(26)  selling, offering to sell, or illegally promoting an annuity contract under Chapter 22, Acts of the 57th Legislature, 3rd Called Session, 1962 (Article 6228a-5, Vernon's Texas Civil Statutes), with the intent that the annuity contract will be the subject of a salary reduction agreement, as defined by that Act, if the annuity contract is not an eligible qualified investment under that Act or is not registered with the Teacher Retirement System of Texas as required by Section 8A of that Act; or

(27)  taking advantage of a disaster declared by the governor under Chapter 418, Government Code, by:

(A)  selling or leasing fuel, food, medicine, or another necessity at an exorbitant or excessive price; [or]

(B)  demanding an exorbitant or excessive price in connection with the sale or lease of fuel, food, medicine, or another necessity; or
(C)  providing services as a disaster remediation contractor for compensation in violation of Chapter 6005, Insurance Code, or Section 391.0092, Local Government Code.

ARTICLE 4.  TRANSITION; EFFECTIVE DATE

SECTION 4.001.  The commissioner of insurance shall adopt rules and prescribe standards as required by Subchapter B, Chapter 6005, Insurance Code, as added by this Act, not later than December 1, 2009.

SECTION 4.002.  A person is not required to register under Chapter 6005, Insurance Code, as added by this Act, or Section 391.0092, Local Government Code, as added by this Act, until January 1, 2010.

SECTION 4.003.  The following laws take effect January 1, 2010:

(1)  Section 6005.101, Insurance Code, as added by this Act;

(2)  Subchapter G, Chapter 6005, Insurance Code, as added by this Act;

(3)  Section 391.0092, Local Government Code, as added by this Act; and

(4)  Section 17.46(b), Business & Commerce Code, as amended by this Act.

SECTION 4.004.  Except as otherwise provided by this Act, this Act takes effect September 1, 2009.

HB1209 by McClendon – CAUTION – construction payment trust funds
Referred to Business & Industries Committee
 [HOT: Even after hearing testimony before the Business & Industries committee on 3/08, this bill still seems suspicious. It’s extremely brief and doesn’t show the context of the amended law, causing us to question whether the authors are hiding something. The bill makes no mention of a homeowners’ ability to request accounting records OR about criminal punishment for abuse, as described in oral testimony.]
Rep. McClendon referenced a homeowner in her district who lost $19K after a contractor (now a fugitive) left without finishing the project and unpaid subcontractors & material suppliers filed liens against the property. She said this bill was filed separately so it would NOT depend on TRCC being extended. [HOT: That furthers our suspicions.]
Duane Waddill (TRCC): He referenced a handout explaining how the trust fund would work. (We didn’t get a copy.) The bill allows homeowners to get accounting records for how trust funds are allocated to ensure that they’re paid in a timely manner. Builders are allowed to have a single trust fund for all projects, as long as accounting records are separated by project. 
Ned Munos (TAB) The intent is to include criminalization of abuse of the trust fund.
Dr. Nevon (sp?) supports the bill. She told her story, which included a loss of $170K in liens filed by unpaid subs and wants to see MORE checks & balances to prevent others from suffering the same fate. As she described it, the builder presented invoices to the bank, and the bank paid the builders draws without Nevon co-signing. The TRCC was of no help. She also said many/most subcontractors ask for a draw of at least 50% before they even start their work. This pre-payment for work, ostensibly to fund the purchase of materials & rental of equipment, is apparently a standard practice for residential construction but NOT for commercial work, where draws upon the trust fund aren’t paid until each stage of work is completed. [HOT: Maybe McClendon should hear our concerns and be given an opportunity to explain this bill to us in a way that satisfies them. We suggest a requirement that homeowners must authorize each draw so there’s an audit trail.]
SECTION 1.  Section 162.001(c), Property Code, is amended to read as follows:

(c)  A fee payable to a contractor is not considered trust funds if:
(1)  the [If a] contractor and property owner have entered into a written construction contract for the improvement of specific real property in this state before the commencement of construction of the improvement and the contract provides for the payment by the owner of the costs of construction and a reasonable fee specified in the contract payable to the contractor; and
(2)  [,] the fee is earned as provided by the contract and paid to the contractor or disbursed from a construction account described by Section 162.006, if applicable [is not considered trust funds].

SECTION 2.  Section 162.003, Property Code, is amended to read as follows:

Sec. 162.003.  BENEFICIARIES OF TRUST FUNDS.  (a) An artisan, laborer, mechanic, contractor, subcontractor, or materialman who labors or who furnishes labor or material for the construction or repair of an improvement on specific real property in this state is a beneficiary of any trust funds paid or received in connection with the improvement.

(b)  A property owner is a beneficiary of trust funds described by Section 162.001 in connection with a residential construction contract, including funds deposited into a construction account described by Section 162.006.
SECTION 3.  The change in law made by this Act applies only to funds that become trust funds under Section 162.001, Property Code, as amended by this Act, on or after the effective date of this Act.  Funds that become trust funds before the effective date of this Act are governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 4.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB981 by Thompson – GOOD – warranties and Lemon Law remedy
Referred to Business & Industries Committee
 [HOT: This “Home Lemon Law” requires replacement or buy-back under specific conditions. We support the concept but worry that, without licensing and its insurance and bonding requirements, such as those contained in HB2243, builders may not be financially “able” to buy back a home. Builders too often hide assets in their own residence, organize as an LLC, or file for bankruptcy protection; so we know of no way to enforce this law or recover damages without the insurance requirements of licensing.]

SECTION 1.  Title 16, Property Code, is amended by adding Subtitle G to read as follows:

SUBTITLE G.  HOMEOWNER REMEDIES

CHAPTER 456.  NEW HOME BUYERS

Sec. 456.001.  DEFINITIONS.  In this chapter:

(1)  "Defect" means a construction defect or any other condition that prevents a home from conforming to an applicable warranty.

(2)  "Homebuyer" means a person who:

(A)  purchased a home from a builder and is entitled to enforce the terms of the builder's warranty with respect to the home;

(B)  is a lessor or lessee, other than a sublessee, who purchased or leased the home from the builder; or

(C)  is a transferee or assignee of a person described by Paragraph (A) or (B) if the transferee or assignee is a resident of this state and entitled to enforce the terms of the builder's warranty.

(3)  "Serious safety hazard" means a life-threatening malfunction, installation defect, or nonconformity that substantially impedes a person's ability to live in or use a home or that creates a substantial risk of fire, explosion, or exposure to a toxic substance.

(4)  "Warranty" means the statutory warranties under Chapter 430 and any additional warranty provided by a builder in accordance with Sections 430.006 and 430.007.

Sec. 456.002.  APPLICABILITY OF CERTAIN OTHER LAW OR CONTRACT PROVISIONS.  (a)  This chapter supersedes any other law or contract provision that conflicts with this chapter, including the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code).

(b)  The remedies provided by this chapter supersede remedies available under Chapter 27 or the Deceptive Trade Practices-Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code).

(c)  If a dispute to which this chapter applies is also subject to Chapter 426, the homebuyer must comply with Subtitle D before pursuing a remedy under this chapter.

(d)  Except as provided by this section, this chapter does not limit the rights or remedies otherwise available to a homebuyer under any other law.

(e)  A contract provision that excludes or modifies the remedies provided by this chapter is prohibited and is void as against public policy unless the exclusion or modification is included in a settlement agreement between a homebuyer and a builder.

Sec. 456.003.  COMPLAINT.  A homebuyer may seek a remedy provided by this chapter by:

(1)  providing to the builder written notice identifying each defect in the home that is covered by the builder's warranty; and

(2)  filing a complaint with the commission that includes a copy of the notice provided under Subdivision (1) on or before the 30th day after the date the notice is provided.

Sec. 456.004.  HEARING.  (a)  The commission may hold a hearing on any allegation in a complaint that is not privately resolved between the homebuyer and the builder.

(b)  The contested case provisions of Chapter 2001, Government Code, apply to a hearing conducted under this chapter.

Sec. 456.005.  TIME FOR FILING COMPLAINT.  (a)  Except as provided by Subsection (b), a homebuyer must file a complaint under this chapter before the earlier of: [Tight deadlines can benefit builders who drag out voluntary defect resolution.]
(1)  the date the applicable warranty period expires; or 
(2)  the 10th anniversary of the closing date.

(b)  If the dispute is submitted to the state-sponsored inspection and dispute resolution process, a complaint under this chapter must be submitted not later than the 30th day after the date the third-party inspector's recommendation is issued or, if the homebuyer appeals the inspector's recommendation, the 30th day after the date the appeals panel issues a ruling on the appeal.

Sec. 456.006.  AFFIRMATIVE DEFENSE.  In a hearing before the commission under this chapter, a builder may assert as an affirmative defense to an allegation of a defect made in a complaint filed under this chapter that the defect is the result of abuse, neglect, or modifications or alterations of the home made by a person other than the builder. [Builders then have burden of proof.]
Sec. 456.007.  REPAIR REQUIRED.  (a)  Except as provided by Section 456.009, if a defect exists, the builder shall make the repairs necessary to conform the home to the builder's warranties if:

(1)  the homebuyer or the homebuyer's designated agent reported the defect to the builder or the builder's agent before the expiration of the applicable time limit under Section 456.005; or

(2)  a breach of warranty on the home is established.

(b)  The builder must make the repairs required under Subsection (a) not later than the 120th day after the date the notice of the defect required by Section 456.003 is received by the commission.

Sec. 456.008.  RETURN OR REPLACEMENT REQUIRED.  (a)  Except as provided by Section 456.009, if the builder is unable to cure a defect within the period prescribed by Section 456.007(b) and the defect creates a serious safety hazard, substantially impairs the use of the home, or decreases the home's market value by more than five percent, the builder shall at the homebuyer's option:

(1)  replace the home with a comparable home in the same neighborhood; or

(2)  accept return of the home from the homebuyer and refund to the homebuyer the full purchase price and any closing costs and reasonable moving costs.

(b)  The commission may not order a remedy under this section unless the builder has been provided at least the number of days prescribed by Section 456.007(b) to cure the defect that is subject to the remedy provided by this section.  The period required by this subsection is extended by the amount of time during which repair services are not available to a homebuyer because of a war, invasion, strike, or fire, flood, or other natural disaster.

Sec. 456.009.  MOLD CONTAMINATION.  (a)  Not later than the 30th day after the date of a hearing examiner's order of a remedy under this section, the builder shall accept return of the home from the homebuyer and refund to the homebuyer the full purchase price and any closing costs and reasonable moving costs if, in addition to notice of a defect required by Section 456.003, a homebuyer:

(1)  provides to the contractor and the commission written results of tests that:

(A)  are conducted by a mold testing laboratory certified for the purposes of this section; and

(B)  demonstrate proof of unacceptable levels of toxic mold contamination that pose an imminent threat to the health, safety, or welfare of the inhabitants; and

(2)  establishes that the contamination arises out of the defect.

(b)  The commission by rule shall designate at least one private organization that certifies mold testing laboratories from whom certification is sufficient for the purposes of this section.

Sec. 456.010.  REIMBURSEMENT OF EXPENSES.  (a)  If a builder is ordered to replace a home or refund the purchase price under Section 456.008 or 456.009, the builder shall reimburse the homebuyer for:

(1)  reasonable incidental costs resulting from the loss of the use of the home because of the defect; and

(2)  lost wages resulting from time required for appointments with the builder or the builder's representative that are necessary because of the defect.

(b)  As necessary to promote the public interest, the commission by rule:

(1)  shall define the incidental costs that are eligible for reimbursement under Subsection (a) and specify other requirements necessary to determine an eligible cost; and

(2)  may set a maximum amount that is eligible for reimbursement, either by type of eligible cost or by a total for all costs. [There should be no maximum. For example, HB2243 ties the amount of the performance bond to the value of the property. Another option is to increase the bond amount for build-on-your-lot projects.]
(c)  Refunds shall be made to the homebuyer and primary lien holder, as applicable.

Sec. 456.011.  OTHER REMEDIES NOT PRECLUDED.  This chapter does not prevent a homebuyer from obtaining a remedy available to the homebuyer under a new home warranty that provides remedies in addition to those provided by this chapter.

Sec. 456.012.  RIGHT TO FILE ACTION.  (a)  Except as provided by this section, a homebuyer may not seek the remedies provided by this chapter in a civil action unless the homebuyer files a complaint against the builder under this chapter and exhausts the administrative proceedings provided by this chapter. A court shall dismiss an action filed in violation of this section.

(b)  If the hearing examiner does not issue a proposal for decision and make a recommendation to the commission for a final order on or before the 150th day after the date a complaint is filed under this chapter, the commission shall provide written notice, by certified mail, to the complainant and the builder.

(c)  The notice must inform the recipient of:

(1)  the date the period for issuing a final order under this chapter expires; and

(2)  the complainant's right to file an action under this section.

(d)  After receiving a notice of the right to file an action under Subsection (b), a complainant may file an action against a builder named in the complaint.  The commission's failure to issue a notice of the right to file an action does not affect a complainant's right to bring an action.

Sec. 456.013.  JUDICIAL REVIEW.  A final order of the commission under this chapter:

(1)  is the final action of the commission under this chapter; and

(2)  is subject to review only by judicial review as provided by Chapter 2001, Government Code, to the extent that chapter is not inconsistent with this chapter.

Sec. 456.014.  INITIATION OR REMOVAL OF ACTION.  (a)  Except as otherwise provided by this chapter, an appeal initiated under this chapter may be removed to the Third Court of Appeals District if any party to the action files a notice of removal with the district court before the trial in the district court begins.

(b)  An appeal initiated in or removed to the Third Court of Appeals District:

(1)  must be initiated under Chapter 2001, Government Code, as if initiated in a Travis County district court; and

(2)  is governed from the time of filing by the Texas Rules of Appellate Procedure.

(c)  If evidence outside the commission's record is to be admitted in an appeal under Chapter 2001, Government Code, or otherwise, the action:

(1)  must be initiated in a Travis County district court; or

(2)  if initiated in the Third Court of Appeals District, is subject to remand to a Travis County district court for proceedings in accordance with instructions from the court of appeals.

(d)  Citation must be served on the commission and each party of record before the commission. For an appeal initiated in the Third Court of Appeals District, the court shall cause citation to be issued.

Sec. 456.015.  DILIGENCE REQUIRED.  (a)  An appellant must pursue an appeal with reasonable diligence.  If an appellant fails to prosecute an appeal in the six-month period after the appeal is filed, the court shall presume that the appeal has been abandoned and dismiss the appeal if a motion for dismissal is submitted by the attorney general or another party.

(b)  An appeal may not be dismissed under this section if the appellant, after receiving notice and an opportunity to be heard, demonstrates good cause for a delay.

Sec. 456.016.  DISCLOSURE REQUIRED.  (a)  A builder who is ordered to refund the purchase price of or replace a home under this chapter shall provide to the first retail purchaser of the home after the home was repurchased or replaced by the builder a disclosure statement stating that the home was repurchased or replaced by the builder under this chapter.

(b)  The disclosure statement must include the toll-free telephone number established by the commission under Section 456.018.

(c)  Before a home repurchased or replaced under this chapter may be sold again, the deed that transfers title to the home must be marked with a clear statement that indicates that the home was repurchased or replaced under this chapter.

Sec. 456.017.  RESTORATION OF WARRANTY REQUIRED.  A builder who sells a home after repurchasing or replacing the home under this chapter must restore the home in a manner that conforms with the limited statutory warranties and building and performance standards.

Sec. 456.018.  TOLL-FREE TELEPHONE NUMBER.  The commission shall establish a toll-free telephone number for providing information to persons who request information about a defect that was the basis for ordering a remedy under this chapter.  The commission shall maintain an effective method of providing information to persons who make requests.

Sec. 456.019.  ANNUAL REPORT.  (a)  The commission shall publish and make available to the public an annual report relating to homes ordered repurchased or replaced by a builder under this chapter.

(b)  The report must:

(1)  list the number of homes by subdivision name, if any;

(2)  identify the builder; and

(3)  include a brief description of each defect that was the subject of a remedy provided by this chapter.

(c)  The commission may charge a reasonable fee to recover the cost of the report.

Sec. 456.020.  DISCIPLINARY PROCEEDINGS; ADMINISTRATIVE PENALTY.  A builder who violates this chapter or a rule or order adopted under this chapter is subject to disciplinary action and an administrative penalty under Chapters 418 and 419.

SECTION 2.  Subtitle G, Title 16, Property Code, as added by this Act, applies only to the sale of a new home for which the closing date is on or after the effective date of this Act.  A sale of a new home for which the closing date was before the effective date of this Act is governed by the law in effect at the time of the sale, and that law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB770 by Donna Howard –taxing uninhabitable homestead by a casualty, mold or water damage
Referred to Ways & Means Committee
SECTION 1.  Subchapter B, Chapter 11, Tax Code, is amended by adding Section 11.135 to read as follows:

Sec. 11.135.  CONTINUATION OF RESIDENCE HOMESTEAD EXEMPTION WHILE REPLACEMENT STRUCTURE IS CONSTRUCTED; SALE OF PROPERTY.  (a) If a qualified residential structure for which the owner receives an exemption under Section 11.13 is rendered uninhabitable or unusable by a casualty or by mold or water damage, the owner may continue to receive the exemption for the structure and the land and improvements used in the residential occupancy of the structure while the owner constructs a replacement qualified residential structure on the land if the owner does not establish a different principal residence for which the owner receives an exemption under Section 11.13 during that period and intends to return and occupy the structure as the owner's principal residence.  To continue to receive the exemption, the owner must begin active construction of the replacement qualified residential structure or other physical preparation of the site on which the structure is to be located not later than the first anniversary of the date the owner ceases to occupy the former qualified residential structure as the owner's principal residence.  The owner may not receive the exemption for that property under the circumstances described by this subsection for more than three years.
(b)  For purposes of Subsection (a), the site of a replacement qualified residential structure is under physical preparation if the owner has engaged in architectural or engineering work, soil testing, land clearing activities, or site improvement work necessary for the construction of the structure or has conducted an environmental or land use study relating to the construction of the structure.
(c)  If an owner receives an exemption for property under Section 11.13 under the circumstances described by Subsection (a) and sells the property before the owner completes construction of a replacement qualified residential structure on the property, an additional tax is imposed on the property equal to the difference between the taxes imposed on the property for each of the years in which the owner received the exemption and the tax that would have been imposed had the owner not received the exemption in each of those years, plus interest at an annual rate of seven percent calculated from the dates on which the differences would have become due.
(d)  A tax lien attaches to property on the date a sale under the circumstances described by Subsection (c) occurs to secure payment of the additional tax and interest imposed by that subsection and any penalties incurred.  The lien exists in favor of all taxing units for which the additional tax is imposed.
(e)  A determination that a sale of property under the circumstances described by Subsection (c) has occurred is made by the chief appraiser.  The chief appraiser shall deliver a notice of the determination to the owner of the property as soon as possible after making the determination and shall include in the notice an explanation of the owner's right to protest the determination.  If the owner does not file a timely protest or if the final determination of the protest is that the additional taxes are due, the assessor for each taxing unit shall prepare and deliver a bill for the additional taxes plus interest as soon as practicable.  The taxes and interest are due and become delinquent and incur penalties and interest as provided by law for ad valorem taxes imposed by the taxing unit if not paid before the next February 1 that is at least 20 days after the date the bill is delivered to the owner of the property.
(f)  The sanctions provided by Subsection (c) do not apply if the sale is:
(1)  for right-of-way; or
(2)  to this state or a political subdivision of this state to be used for a public purpose.
(g)  The comptroller shall adopt rules and forms to implement this section.
SECTION 2.  Section 11.26, Tax Code, is amended by adding Subsections (n) and (o) to read as follows:

(n)  Notwithstanding Subsection (c), the limitation on tax increases required by this section does not expire if the owner of the structure qualifies for an exemption under Section 11.13 under the circumstances described by Section 11.135(a).
(o)  Notwithstanding Subsections (a), (a-3), and (b), an improvement to property that would otherwise constitute an improvement under Subsection (b) is not treated as an improvement under that subsection if the improvement is a replacement structure for a structure that was rendered uninhabitable or unusable by a casualty or by mold or water damage.  For purposes of appraising the property in the tax year in which the structure would have constituted an improvement under Subsection (b), the replacement structure is considered to be an improvement under that subsection only to the extent it is a significant improvement, because of the square footage of the structure or otherwise, over the replaced structure as that structure existed before the casualty or damage occurred.
SECTION 3.  Section 11.261, Tax Code, is amended by adding Subsections (l) and (m) to read as follows:

(l)  Notwithstanding Subsection (d), a limitation on county, municipal, or junior college district tax increases provided by this section does not expire if the owner of the structure qualifies for an exemption under Section 11.13 under the circumstances described by Section 11.135(a).
(m)  Notwithstanding Subsections (b) and (c), an improvement to property that would otherwise constitute an improvement under Subsection (c) is not treated as an improvement under that subsection if the improvement is a replacement structure for a structure that was rendered uninhabitable or unusable by a casualty or by mold or water damage.  For purposes of appraising the property in the tax year in which the structure would have constituted an improvement under Subsection (c), the replacement structure is considered to be an improvement under that subsection only to the extent it is a significant improvement, because of the square footage of the structure or otherwise, over the replaced structure as that structure existed before the casualty or damage occurred.
SECTION 4.  Section 23.23(f), Tax Code, is amended to read as follows:

(f)  Notwithstanding Subsections (a) and (e) and except as provided by Subdivision (2), an improvement to property that would otherwise constitute a new improvement is not treated as a new improvement if the improvement is a replacement structure for a structure that was rendered uninhabitable or unusable by a casualty or by mold or water damage.  For purposes of appraising the property under Subsection (a) in the tax year in which the structure would have constituted a new improvement:

(1)  the appraised value the property would have had in the preceding tax [last] year if the casualty or damage had not occurred [in which the property was appraised for taxation before the casualty or damage occurred] is considered to be the appraised value of the property for that year [last year in which the property was appraised for taxation for purposes of Subsection (a)(2)(A)]; and

(2)  the replacement structure is considered to be a new improvement only to the extent it is a significant improvement, because of the square footage of the structure or otherwise, over the replaced structure as that structure existed before the casualty or damage occurred.

SECTION 5.  This Act applies only to ad valorem taxes imposed for a tax year beginning on or after the effective date of this Act.

SECTION 6.  This Act takes effect January 1, 2010.

HB669 by Solomons – OK – mechanic’s, contractor’s, or materialman’s lien
Referred to Business & Industries Committee
 [HOT: The concerns we have with this bill can be resolved with one simple change related to licensing. As long as the claimant is a “licensed professional”, he/she would risk losing their license if they abused the lien law. This minor change would encourage general contractors and construction trades to support licensing.]

SECTION 1.  Section 12.002, Civil Practice and Remedies Code, is amended by adding Subsection (c) to read as follows:

(c)  A person claiming a lien under Chapter 53, Property Code, or the claimant's representative, is not liable under this section for the making, presentation, or use of a document or other record in connection with the assertion of the claim if:
(1)  the claimant or the representative who makes, presents, or uses the document believes in good faith the lien is valid; AND  [HOT: Good Faith is an overly broad and nebulous legal standard on its own.]
(2)  the lien is invalid only because of a technical error or omission in the document or other record being made, presented, or used.
SECTION 2.  The change in law made by this Act applies only to a cause of action that accrues on or after the effective date of this Act.  A cause of action that accrues before the effective date of this Act is governed by the law in effect immediately before that date, and that law is continued in effect for that purpose.

SECTION 3.  This Act takes effect September 1, 2009.

HB554 by Menendez – model codes by municipalities
Referred to Urban Affairs Committee
 [HOT: This is identical to SB820 by Duncan. We do not understand the purpose of this bill. What organization(s) define the national model code? NAHB? More research is needed to understand the impact.]

SECTION 1.  Subchapter G, Chapter 214, Local Government Code, is amended by adding Sections 214.217 and 214.218 to read as follows:

Sec. 214.217.  MODEL CODES ADVISORY BOARD.  (a)  In this section:
(1)  "Advisory board" means the Model Codes Advisory Board.
(2)  "National model codes" means publications that are:
(A)  developed, promulgated, and periodically updated at a national level by organizations consisting of industry and government fire and building safety officials through a legislative or consensus process; and
(B)  intended for consideration by units of government as local law.
(b)  The governing body of a municipality may establish a Model Codes Advisory Board to review and recommend the adoption of and amendment and addition to national model codes to govern the construction, renovation, use, or maintenance of buildings and building systems in the municipality.
(c)  The advisory board consists of the following members appointed by the governing body of the municipality:
(1)  a builder who holds a certificate of registration under Chapter 416, Property Code;
(2)  an architect licensed by this state or a building designer who operates in this state;
(3)  a commercial building contractor who operates in this state;
(4)  a building facilities manager who manages a facility in this state;
(5)  an owner or management company representative of multifamily housing in this state;
(6)  an owner or manager of an industrial, manufacturing, or warehouse facility in this state;
(7)  an engineer licensed by this state;
(8)  an engineer licensed by this state who routinely provides mechanical, electrical, and plumbing services;
(9)  a heating, ventilation, and air conditioning contractor who operates in this state;
(10)  a master electrician licensed by this state;
(11)  a master plumber licensed by this state; and
(12)  a developer active in property development in this state.
(d)  The advisory board shall review the technical provisions of a national model code proposed for adoption or proposed amendments or additions to a national model code proposed for adoption by the municipality and make recommendations to the governing body of the municipality.
(e)  If the governing body of a municipality does not establish an advisory board under this section or has not established a substantially similar advisory body for the purpose described by Subsection (b) before the effective date of the legislation enacting this section, a person may register with the city secretary to receive written notice from the municipality when the municipality considers the adoption of or amendment or addition to an ordinance or a national model code that is intended to govern the construction, renovation, use, or maintenance of buildings and building systems in the municipality.
(f)  Except as provided by Subsection (g), the municipality shall provide notice to each person who registers under Subsection (e) at least 30 days before the date the governing body takes action to consider the adoption of or amendment or addition to an ordinance or code provision described by this section.
(g)  If a delay in the adoption of or amendment or addition to an ordinance or code provision would cause imminent harm to the health or safety of the public, the municipality may provide alternative reasonable notice to each person who registers under Subsection (e).
Sec. 214.218.  IMMEDIATE EFFECT OF CERTAIN CODES OR PROVISIONS DELAYED.  (a)  In this section, "national model code" has the meaning assigned by Section 214.217.
(b)  Except as provided by Subsection (c), the governing body of a municipality that adopts an ordinance or national model code provision that is intended to govern the construction, renovation, use, or maintenance of buildings and building systems in the municipality shall delay implementing and enforcing the ordinance or code provision for at least 30 days after final adoption to permit persons affected to comply with the ordinance or code provision.
(c)  If a delay in implementing or enforcing the ordinance or code provision would cause imminent harm to the health or safety of the public, the municipality may enforce the ordinance or code provision immediately on the effective date of the ordinance or code provision.
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

HB311 by Leibowitz – GOOD – removes homeowner fees for state inspection
Referred to Business & Industries Committee
 [HOT: This simple bill removes the $250 fee that TRCC currently charges homeowners submitting a state inspection request.]

SECTION 1.  Section 408.002, Property Code, is amended by amending Subsections (c) and (d) to read as follows:

(c)  The commission may charge a reasonable fee for:

(1)  [a homeowner to submit a request for state-sponsored inspection under Subtitle D;

[(2)]  providing public information requested under Chapter 552, Government Code, excluding information requested from the commission under Section 409.001; or

(2)  [(3)] producing, mailing, and distributing special printed materials and publications generated in bulk by the commission for use and distribution by builders.

(d)  The commission may not charge [waive or reduce the fee for an inspection under Subtitle D for] a homeowner a [who demonstrates an inability to pay the] fee in connection with a complaint, request, or other proceeding under Chapter 409 or Subtitle D.
SECTION 2.  Section 418.001, Property Code, is amended to read as follows:

Sec. 418.001.  GROUNDS FOR DISCIPLINARY ACTION.   A person, including a builder or a person who is designated as a builder's agent under Section 416.006, or a person who owns or controls a majority ownership interest in the builder is subject to disciplinary action under this chapter for:

(1)  fraud or deceit in obtaining a registration or certification under this subtitle;

(2)  misappropriation or misapplication of trust funds in the practice of residential construction, including a violation of Chapter 32, Penal Code, or Chapter 162, if found by a final nonappealable court judgment;

(3)  naming false consideration in a contract to sell a new home or in a construction contract;

(4)  discriminating on the basis of race, color, religion, sex, national origin, or ancestry;

(5)  publishing a false or misleading advertisement;

(6)  failure to honor, within a reasonable time, a check issued to the commission, or any other instrument of payment, including a credit or debit card or electronic funds transfer, after the commission has sent by certified mail a request for payment to the person's last known business address, according to commission records;

(7)  failure to pay an administrative penalty assessed by the commission under Chapter 419 or a fee due under Chapter 426;

(8)  failure to pay a final nonappealable court judgment arising from a construction defect or other transaction between the person and a homeowner;

(9)  failure to register a home as required by Section 426.003;

(10)  failure to remit the fee for registration of a home under Section 426.003;

(11)  [failure to reimburse a homeowner the amount ordered by the commission as provided by Section 428.004(d);
[(12)]  engaging in statutory or common-law fraud or misappropriation of funds, as determined by the commission after a hearing under Section 418.003;

(12) [(13)]  a repeated failure to participate in the state-sponsored inspection and dispute resolution process if required by this title;

(13) [(14)]  failure to register as a builder as required under Chapter 416;

(14) [(15)]  using or attempting to use a certificate of registration that has expired or that has been revoked;

(15) [(16)]  falsely representing that the person holds a certificate of registration issued under Chapter 416;

(16) [(17)]  acting as a builder using a name other than the name or names disclosed to the commission;

(17) [(18)]  aiding, abetting, or conspiring with a person who does not hold a certificate of registration to evade the provisions of this title or rules adopted under this title, if found by a final nonappealable court judgment;

(18) [(19)]  allowing the person's certificate of registration to be used by another person;

(19) [(20)]  acting as an agent, partner, or associate of a person who does not hold a certificate of registration with the intent to evade the provisions of this title or rules adopted under this title;

(20) [(21)]  a failure to reasonably perform on an accepted offer to repair or a repeated failure to make an offer to repair based on:

(A)  the recommendation of a third-party inspector under Section 428.004; or

(B)  the final holding of an appeal under Chapter 429;

(21) [(22)]  a repeated failure to respond to a commission request for information;

(22) [(23)]  a failure to obtain a building permit required by a political subdivision before constructing a new home or an improvement to an existing home;

(23) [(24)]  abandoning, without justification, any home improvement contract or new home construction project engaged in or undertaken by the person, if found to have done so by a final, nonappealable court judgment;

(24) [(25)]  a repeated failure to comply with the requirements of Subtitle F; or

(25) [(26)]  otherwise violating this title or a commission rule adopted under this title.

SECTION 3.  The heading to Section 426.004, Property Code, is amended to read as follows:

Sec. 426.004.  EXPENSES [FEES].

SECTION 4.  Section 426.004(a), Property Code, is amended to read as follows:

(a)  A builder [party] who is involved in a dispute for which a request is submitted [submits a request] under this subtitle shall pay any amount required by the commission to cover the expense of the third-party inspector.

SECTION 5.  Section 428.001(b), Property Code, is amended to read as follows:

(b)  The request must:

(1)  specify in reasonable detail each alleged construction defect that is a subject of the request;

(2)  state the amount of any known out-of-pocket expenses and engineering or consulting fees incurred by the homeowner in connection with each alleged construction defect;

(3)  include any evidence that depicts the nature and cause of each alleged construction defect and the nature and extent of repairs necessary to remedy the construction defect, including, if available, expert reports, photographs, and videotapes, if that evidence would be discoverable under Rule 192, Texas Rules of Civil Procedure;

(4)  be accompanied by the fees required under Section 426.004, if applicable;  and

(5)  state the name of any person who has, on behalf of the requestor, inspected the home in connection with an alleged construction defect.

SECTION 6.  (a) Sections 426.004(b) and (c), Property Code, are repealed.

(b)  Sections 428.004(d) and (e), Property Code, are repealed.

SECTION 7.  (a) This Act applies only to a request for state-sponsored inspection and dispute resolution filed on or after the effective date of this Act.

(b)  A request for state-sponsored inspection and dispute resolution that was filed before the effective date of this Act is governed by the law as it existed immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 8.  This Act takes effect September 1, 2009.
HB24 by Leibowitz – GOOD – restrictions on prices during market disruption

Referred to Business & Industries Committee
 [HOT: This is identical to SB487 by West. This bill addresses hurricanes and natural disasters, but we wonder what other “market disruptions” might be included.]

SECTION 1.  Subtitle C, Title 5, Business & Commerce Code, as effective April 1, 2009, is amended by adding Chapter 106 to read as follows:

CHAPTER 106.  RESTRICTED PRICING DURING ABNORMAL DISRUPTION OF MARKET
Sec. 106.001.  DEFINITIONS.  In this chapter:
(1)  "Essential consumer good or service" means a good or service that is purchased or provided primarily for personal, family, or household purposes and that is necessary for the health, safety, or welfare of a consumer.  The term includes residential construction.
(2)  "Merchant" or "wholesaler" does not include a governmental entity.
Sec. 106.002.  UNCONSCIONABLE PRICES PROHIBITED; DETERMINATION OF UNCONSCIONABLE PRICE.  (a)  If an abnormal disruption of the market for any consumer good or service occurs in an area, a merchant or wholesaler may not sell or offer for sale an essential consumer good or service in the area for a price that is unconscionably excessive.
(b)  A price charged by a merchant or wholesaler for an essential consumer good or service is unconscionably excessive as a matter of law if the price exceeds by 20 percent or more the price at which the good or service was sold or offered for sale by the merchant or wholesaler in the usual course of business, or was readily obtainable by consumers in the trade area, immediately before the abnormal disruption of the market that prevents essential consumer goods or services from being readily available.
(c)  A price charged by a merchant or wholesaler for an essential consumer good or service is not considered unconscionably excessive as a matter of law if the price is attributable to and consistent with the price charged for the good or service during a special event or traditional high demand period that is unrelated to the abnormal disruption of the market.
(d)  A violation of this section is considered a false, misleading, or deceptive act or practice for purposes of Section 17.46(a), and is subject to action only by the consumer protection division of the attorney general's office as provided by Section 17.46(a).
(e)  It is an affirmative defense to liability under this section that the price charged by the merchant or wholesaler is:
(1)  attributable to additional costs imposed by the merchant's or wholesaler's suppliers or otherwise necessarily incurred in procuring the goods or providing the services during the abnormal disruption of the market; or
(2)  the result of increased costs unrelated to the abnormal disruption of the market.
(f)  This chapter does not apply to a service that is:
(1)  monitored by the Public Utility Commission of Texas under Section 39.157, Utilities Code;
(2)  provided by a retail electric provider as defined by Section 31.002, Utilities Code;
(3)  provided by an electric utility as defined by Section 31.002, Utilities Code; or
(4)  provided by a gas utility whose rates are established under Subchapter B, Chapter 104, Utilities Code.
SECTION 2.  This Act takes effect September 1, 2009.

SB1995 by Gallegos – BAD – out-of-date international residential code
[HOT: What justification is there in specifying compliance with out-of-date building codes? A 2009 version of the International Residential Code is already approved and available and other updates are expected in coming years. So, we recommend specifying “the latest version” of the IRC, as is done in HB2243.]
SECTION 1.  Sections 214.212(a) and (d), Local Government Code, are amended to read as follows:

(a)  To protect the public health, safety, and welfare, the International Residential Code, as it existed on May 1, 2008 [2001], is adopted as a municipal residential building code in this state. [HOT: Specify “the latest version”, not the 2008 version.]
(d)  A municipality may review and consider amendments made by the International Code Council to the International Residential Code after May 1, 2008 [2001].

SECTION 2.  Section 214.214(a), Local Government Code, is amended to read as follows:

(a)  Except as provided by Subsection (c), the National Electrical Code, as it existed on May 1, 2008 [2001], is adopted as the municipal electrical construction code in this state and applies to all residential and commercial electrical construction applications.

SECTION 3.  Sections 214.216(a) and (d), Local Government Code, are amended to read as follows:

(a)  To protect the public health, safety, and welfare, the International Building Code, as it existed on May 1, 2008 [2003], is adopted as a municipal commercial building code in this state.

(d)  A municipality may review and consider amendments made by the International Code Council to the International Building Code after May 1, 2008 [2003].

SECTION 4.  Subchapter G, Chapter 214, Local Government Code, is amended by adding Section 214.217 to read as follows:

Sec. 214.217.  CONFLICTS WITH OTHER BUILDING CODES.  A building-related code adopted by state statute, including the energy code adopted by Chapter 388, Health and Safety Code, prevails to the extent of any conflict with an ordinance, including a local amendment to a code, adopted under this subchapter.
SECTION 5.  Chapter 233, Local Government Code, is amended by adding Subchapter E to read as follows:

SUBCHAPTER E.  BUILDING CODES IN CERTAIN COUNTIES
Sec. 233.151.  APPLICABILITY.  This subchapter applies only to a county with a population of 25,000 or more any part of which is located within 100 miles of the Gulf of Mexico. [HOT: This bad provision protects the interest of builders, not the public. Builders should NOT be allowed to bypass the IRC by simply building in the county.]
Sec. 233.152.  DEFINITIONS.  In this subchapter:
(1)  "International Residential Code" means the International Residential Code for One- and Two-Family Dwellings promulgated by the International Code Council.
(2)  "National Electrical Code" means the electrical code published by the National Fire Protection Association.
(3)  "Residential" means having the character of a detached one-family or two-family dwelling or a multiple single-family dwelling that is not more than three stories high with separate means of egress, including the accessory structures of the dwelling, and that does not have the character of a facility used for the accommodation of transient guests or a structure in which medical, rehabilitative, or assisted living services are provided in connection with the occupancy of the structure.
Sec. 233.153.  INTERNATIONAL RESIDENTIAL CODE.  (a)  To protect the public health, safety, and welfare, each county subject to this subchapter by order shall adopt the International Residential Code, as it existed on May 1, 2008, as a residential building code in the unincorporated area of the county.
(b)  The International Residential Code applies to all construction, alteration, remodeling, enlargement, and repair of residential structures in the unincorporated area of the county.
(c)  The county may establish procedures:
(1)  to adopt local amendments to the International Residential Code; and
(2)  for the administration and enforcement of the International Residential Code.
(d)  The county may review and consider amendments made by the International Code Council to the International Residential Code after May 1, 2008.
Sec. 233.154.  EXCEPTIONS.  (a)  The International Residential Code does not apply to the installation and maintenance of electrical wiring and related components.
(b)  A county subject to this subchapter is not required to review and consider adoption of amendments to the International Residential Code regarding electrical provisions.
Sec. 233.155.  NATIONAL ELECTRICAL CODE.  (a)  Each county subject to this subchapter by order shall adopt the National Electrical Code, as it existed on May 1, 2008, as the county electrical construction code for residential structures.
(b)  The National Electrical Code applies to all residential construction applications under this subchapter.
(c)  The county may establish procedures:
(1)  to adopt local amendments to the National Electrical Code; and
(2)  for the administration and enforcement of the National Electrical Code.
Sec. 233.156.  CONFLICTS WITH OTHER BUILDING CODES.  To the extent of any conflict with an order adopted under this subchapter: 
(1)  a municipal ordinance prevails within the municipality's jurisdiction; and
(2)  a building-related code adopted by state statute, including the energy code adopted by Chapter 388, Health and Safety Code, prevails.
Sec. 233.157.  EXISTING COUNTY AUTHORITY UNAFFECTED.  The authority granted by this subchapter does not affect the authority of the commissioners court of a county to adopt an order or ordinance under other law.
SECTION 6.  Before January 1, 2010, each county subject to Subchapter E, Chapter 233, Local Government Code, as added by this Act, shall take the actions necessary to implement that subchapter.

SECTION 7.  This Act takes effect September 1, 2009.

SB1944 by West – CAUTION – tax credit for charitable contributions toward low-income housing

[HOT: This bill promotes the dream of homeownership by giving builders a tax incentive to provide down payment assistance (DPA) and other sales incentives for first time buyers. But it has a down side. The U.S. Department of Housing & Urban Development (HUD) has criticized the DPA concept, saying that the lack of collateral can lead to increased foreclosures. With no skin in the game, homeowners can too easily default on mortgages. That happened when adjustable interest rates rose, mortgage payments ballooned, and inflated home values fell below what was owed. The vertical integration of builder and finance companies made matters worse, since risky loans could be easily sold as mortgage-backed derivatives. FHA rules allowed volume builders to “give” buyers the required 3% down payment through third-party non-profit corporations. One example is Nehemiah Corporation in California. Builders would give money to Nehemiah, who would then “gift” the funds to the buyer for a small fee paid by the builder. Texas does NOT need to be part of that scheme.]
SECTION 1.  Chapter 171, Tax Code, is amended by adding Subchapter S to read as follows:

SUBCHAPTER S.  TAX CREDIT FOR CHARITABLE CONTRIBUTIONS MADE TOWARD CERTAIN LOW-INCOME RESIDENTIAL HOUSING PROGRAMS
Sec. 171.851.  DEFINITIONS.  In this subchapter:
(1)  "Certified nonprofit owner-builder housing program" means a housing program certified by the department under Subchapter FF, Chapter 2306, Government Code.
(2)  "Department" means the Texas Department of Housing and Community Affairs.
Sec. 171.852.  CREDIT.  A taxable entity that meets the eligibility requirements under this subchapter is entitled to a credit in the amount allowed by this subchapter against the tax imposed under this chapter.
Sec. 171.853.  CHARITABLE CONTRIBUTIONS ELIGIBLE FOR CREDIT.  (a)  A taxable entity may claim a credit under this subchapter only for a charitable contribution made to a certified nonprofit owner-builder housing program toward costs incurred by the housing program to construct, remodel, improve, or rehabilitate residential housing.
(b)  The department shall determine the eligible certified nonprofit owner-builder housing programs that incur costs toward which a taxable entity may make a qualifying charitable contribution.
(c)  The comptroller, in cooperation with the department, shall adopt rules regarding the type of charitable contribution for which a taxable entity may claim a credit.
Sec. 171.854.  AMOUNT; LIMITATIONS.  (a)  The amount of a qualifying charitable contribution made toward costs incurred at a single residential housing project for which a taxable entity may claim a credit may not exceed $25,000.
(b)  The total amount of credit that a taxable entity may claim during a reporting period is equal to the lesser of:
(1)  $200,000; or
(2)  the amount of net franchise tax due, after applying any other credits, for the reporting period.
(c)  A taxable entity may claim a credit under this subchapter for a qualifying charitable contribution during an accounting period only against the tax owed for the corresponding reporting period.
Sec. 171.855.  CERTIFICATION.  A taxable entity is not eligible for a credit under this subchapter unless the taxable entity receives a written certification from the department that the charitable contribution is made toward costs incurred by an eligible certified nonprofit owner-builder housing program as determined by the department under Section 171.853(b).
Sec. 171.856.  APPLICATION FOR CREDIT.  (a)  A taxable entity must apply for a credit under this subchapter on or with the tax report for the period for which the credit is claimed.  The taxable entity must include a copy of the certification required by Section 171.855 with the application.
(b)  The comptroller shall adopt a form that a taxable entity must use in applying for the credit.
Sec. 171.857.  ASSIGNMENT PROHIBITED.  A taxable entity may not convey, assign, or transfer a credit allowed under this subchapter to another entity unless all of the assets of the taxable entity are conveyed, assigned, or transferred in the same transaction.
SECTION 2.  (a)  This Act applies only to a report originally due on or after the effective date of this Act.

(b)  A taxable entity may claim the credit under Subchapter S, Chapter 171, Tax Code, as added by this Act, only for a qualifying charitable contribution made on or after the effective date of this Act.

SECTION 3.  This Act takes effect January 1, 2010.

SB1533 by Hegar – BAD – limits liability for residential construction defects
[HOT: Notice how this bad bill is intentionally short. It exempts financial institutions, including builder-owned mortgage companies, from liability. Because these institutions are tied to the builder and have more incentive to sell homes than issue safe mortgages, they often artificially inflate property appraisals and hire inspectors who will overlook defects and code violations. Now they want the Property Code changed to protect them from liability?]
SECTION 1.  Section 59.011(a), Finance Code, is amended to read as follows:

(a)  For purposes of Chapter 27, Property Code, and Title 16, Property Code, a federally insured financial institution, or a subsidiary or affiliate of the institution, regulated under this code is not a builder.

SECTION 2.  Section 401.003, Property Code, is amended by amending Subsection (c) and adding Subsection (e) to read as follows:

(c)  The term does not include a [any] person who:

(1)  has been issued a license by this state or an agency of this state to practice a trade or profession related to or affiliated with residential construction if the work being done by the entity or individual to the home is solely for the purpose for which the license was issued;  [or]

(2)  sells a new home and:

(A)  does not construct or supervise or manage the construction of the home; and

(B)  holds a license issued under Chapter 1101, Occupations Code, or is exempt from that chapter under Section 1101.005, Occupations Code;
(3)  guarantees or co-makes a construction loan and is not otherwise a builder under Subsection (a);  or
(4)  constructs or makes improvements to not more than one home in a 12-month period.

(e)  The term does not include a federally insured financial institution or a subsidiary or affiliate of the institution.
SECTION 3.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

SB1532 by Hegar – BAD – construction liens 

SECTION 1.  Section 420.002, Property Code, is amended to read as follows:

Sec. 420.002.  REQUIRED CONTRACT PROVISIONS.  (a)  In a contract for the construction of a new home or an improvement to an existing home required to be registered under Section 426.003, the contract is not enforceable against a homeowner unless the contract:

(1)  contains the builder's name and certificate of registration number; and

(2)  contains the notice required by Section 420.001.

(b)  Notwithstanding Subsection (a), a builder's failure to comply with this section does not invalidate a lien of an entity that provided third-party financing to a homeowner for the construction of a new home or an improvement to an existing home under a residential construction contract. [HOT: Even if the contract is not enforceable, the homeowner is still on the hook to the lender.]
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

SB1398 by West – BAD –requirement of a license or permit to occupy or lease
[HOT: This bad bill essentially eliminates the need for building code inspections prior to gaining authority to turn on utilities and occupy a residence.]
SECTION 1.  Subchapter Z, Chapter 214, Local Government Code, is amended by adding Section 214.907 to read as follows:

Sec. 214.907.  PROHIBITION OF MUNICIPAL REQUIREMENTS OF LICENSE OR PERMIT TO OCCUPY RESIDENCE.  A municipality may not require an individual to acquire a license or permit issued by the municipality as a condition for occupying or leasing a single-family residence, apartment, or other dwelling.
SECTION 2.  This Act takes effect immediately if it receives a vote of two-thirds of all the members elected to each house, as provided by Section 39, Article III, Texas Constitution.  If this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1, 2009.

SB677 by Shapleigh – OK – solar panels
Referred to Business & Commerce Committee
 [HOT is neutral on this bill.]

SECTION 1.  The heading of Subtitle F, Title 16, Property Code, is amended to read as follows:

SUBTITLE F. REGULATION [INSPECTION] OF [NEW] RESIDENTIAL CONSTRUCTION GENERALLY
SECTION 2.  The heading of Chapter 446, Property Code, is amended to read as follows:

CHAPTER 446.  INSPECTION OF RESIDENTIAL CONSTRUCTION IN UNINCORPORATED AREAS AND OTHER AREAS NOT SUBJECT TO MUNICIPAL INSPECTIONS

SECTION 3.  Subtitle F, Title 16, Property Code, is amended by adding Chapter 447 to read as follows:

CHAPTER 447.  REQUIREMENTS FOR NEW CONSTRUCTION CONTRACTS
Sec. 447.001.  SOLAR PANEL OPTION REQUIRED IN CERTAIN SUBDIVISIONS.  (a) In this section, "solar energy device" means a system or series of mechanisms designed primarily to provide heating or cooling or to produce electrical or mechanical power by collecting and transferring solar-generated energy.  The term includes a mechanical or chemical device that has the ability to store solar-generated energy for use in heating or cooling or in the production of power.
(b)  This chapter applies only to a contract for construction of a new home in a subdivision that contains more than 50 lots on which the builder has built or is offering to build new homes.
(c)  A builder who enters into a contract to which this chapter applies shall offer the home buyer an option to install a solar energy device on the home for heating or cooling or for the production of power.
SECTION 4.  The change in law made by this Act applies only to a contract for new home construction entered into on or after the effective date of this Act.  A contract entered into before the effective date of this Act is governed by the law in effect immediately before the effective date of this Act, and that law is continued in effect for that purpose.

SECTION 5.  This Act takes effect September 1, 2009.

SB16 by Averitt – GOOD – air quality and energy efficiency 

Referred to Natural Resources Committee
 [HOT supports this complex bill, although we’ve not analyzed all of its provisions. Especially beneficial are the grants and other funding to encourage energy efficiency and improved air quality. It requires homebuilders to comply with the energy efficiency provisions of the International Residential Code, 2009.]

ARTICLE 1.  ADVANCED CLEAN ENERGY PROJECTS

SECTION 1.01.  Subdivision (1-a), Section 382.003, Health and Safety Code, is amended to read as follows:

(1-a)  "Advanced clean energy project" means a project for which an application for a permit under this chapter is received by the commission on or after January 1, 2008, and before January 1, 2020, and that:

(A)  involves the use of coal, biomass, petroleum coke, solid waste, or fuel cells using hydrogen derived from such fuels, in the generation of electricity, or the creation of liquid fuels outside of the existing fuel production infrastructure while co-generating electricity;

(B)  is capable of achieving on an annual basis a 99 percent or greater reduction of sulfur dioxide emissions, a 95 percent or greater reduction of mercury emissions, and an emission rate for nitrogen oxides of 0.05 pounds or less per million British thermal units; and

(C)  captures at least 50 percent of the carbon dioxide in the fuel being combusted and sequesters that carbon dioxide through methods that include geologic storage [renders carbon dioxide capable of capture, sequestration, or abatement if any carbon dioxide is produced by the project].

SECTION 1.02.  Section 382.003, Health and Safety Code, is amended by adding Subdivision (7-bb) to read as follows:

(7-bb)  "Geologic storage" means the underground storage of carbon dioxide in a suitable geologic formation, including storage that is accomplished in conjunction with an enhanced oil recovery project.
SECTION 1.03.  Subsection (b), Section 382.0567, Health and Safety Code, is amended to read as follows:

(b)  The commission may not consider any technology or level of emission reduction to be achievable for purposes of a best available control technology analysis or lowest achievable emission rate analysis conducted by the commission under another provision of this chapter solely because the technology is used or the emission reduction is achieved by a facility receiving an incentive as an advanced clean energy project or new technology project, as described by Section 391.002.

ARTICLE 2.  NEW TECHNOLOGY IMPLEMENTATION GRANT PROGRAM

SECTION 2.01.  Subsection (b), Section 386.051, Health and Safety Code, is amended to read as follows:

(b)  Under the plan, the commission and the comptroller shall provide grants or other funding for:

(1)  the diesel emissions reduction incentive program established under Subchapter C, including for infrastructure projects established under that subchapter;

(2)  the motor vehicle purchase or lease incentive program established under Subchapter D;

(3)  the new technology research and development program established under Chapter 387; [and]

(4)  the clean school bus program established under Chapter 390;
(5)  the new technology implementation grant program established under Chapter 391;
(6)  the plug-in hybrid motor vehicle rebate program established under Subchapter G; and
(7)  the energy-efficient appliance purchase incentive program established under Section 2305.080, Government Code.

SECTION 2.02.  Subsection (b), Section 386.052, Health and Safety Code, is amended to read as follows:

(b)  Appropriate commission objectives include:

(1)  achieving maximum reductions in oxides of nitrogen to demonstrate compliance with the state implementation plan;

(2)  preventing areas of the state from being in violation of national ambient air quality standards;

(3)  achieving cost-saving and multiple benefits by reducing emissions of other pollutants; [and]

(4)  achieving reductions of emissions of diesel exhaust from school buses; and
(5)  advancing new technologies that reduce oxides of nitrogen and other emissions from facilities and other stationary sources.

SECTION 2.03.  Subsection (b), Section 386.057, Health and Safety Code, is amended to read as follows:

(b)  Not later than December 1, 2002, and not later than December 1 of each subsequent second year, the commission, in consultation with the advisory board, shall publish and submit to the legislature a biennial plan report.  The report must include:

(1)  the information included in the annual reviews conducted under Subsection (a);

(2)  specific information for individual projects as required by Subsection (c);

(3)  information contained in reports received under Sections 386.205, 388.003(e), [and] 388.006, and 391.104; and 

(4)  a summary of the commission's activities under Section 386.052.

SECTION 2.04.  Subsection (c), Section 386.251, Health and Safety Code, is amended to read as follows:

(c)  The fund consists of:

(1)  the amount of money deposited to the credit of the fund under:

(A)  Section 386.056;

(B)  Sections 151.0515 and 152.0215, Tax Code; and

(C)  Sections 501.138, 502.1675, and 548.5055, Transportation Code; and

(2)  grant money recaptured under Section 386.111(d) and Chapters 387 and 391.

SECTION 2.05.  Subsection (a), Section 386.252, Health and Safety Code, is amended to read as follows:

(a)  Money in the fund may be used only to implement and administer programs established under the plan and shall be allocated as follows:

(1)  for the diesel emissions reduction incentive program, 87.5 percent of the money in the fund, of which not more than four percent may be used for the clean school bus program; [and] not more than 10 percent may be used for on-road diesel purchase or lease incentives; not more than 10 percent may be used for the new technology implementation program, of which a defined amount may be set aside for electricity storage projects related to renewable energy; and a specified percentage may be used for light-duty plug-in hybrid motor vehicle rebates;

(2)  for the new technology research and development program, 9.5 percent of the money in the fund, of which up to $250,000 is allocated for administration, up to $200,000 is allocated for a health effects study, $500,000 is to be deposited in the state treasury to the credit of the clean air account created under Section 382.0622 to supplement funding for air quality planning activities in affected counties, not less than 20 percent is to be allocated each year to support research related to air quality for the Houston-Galveston-Brazoria and Dallas-Fort Worth nonattainment areas by a nonprofit organization based in Houston of which $216,000 each year shall be contracted to the Energy Systems Laboratory at the Texas Engineering Experiment Station for the development and annual calculation of creditable statewide emissions reductions obtained through wind and other renewable energy resources for the State Implementation Plan, and the balance is to be allocated each year to a nonprofit organization or an institution of higher education based in Houston to be used to implement and administer the new technology research and development program under a contract with the commission for the purpose of identifying, testing, and evaluating new emissions-reducing technologies with potential for commercialization in this state and to facilitate their certification or verification; and

(3)  for administrative costs incurred by the commission and the laboratory, three percent of the money in the fund.

SECTION 2.06.  Subtitle C, Title 5, Health and Safety Code, is amended by adding Chapter 391 to read as follows:

CHAPTER 391.  NEW TECHNOLOGY IMPLEMENTATION FOR FACILITIES AND STATIONARY SOURCES PROGRAM
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 391.001.  DEFINITIONS.  In this chapter:
(1)  "Best available control technologies" or "BACT" has the meaning assigned by 42 U.S.C. Section 7479(3).
(2)  "Commission" means the Texas Commission on Environmental Quality.
(3)  "Facility" has the meaning assigned by Section 382.003.
(4)  "Incremental cost" has the meaning assigned by Section 386.001.
(5)  "New technology" means emissions control technology that results in emissions reductions that exceed state or federal requirements existing at the time of submission of a new technology implementation grant application.
(6)  "Stationary source" has the meaning assigned by 42 U.S.C. Section 7602(z).
Sec. 391.002.  PROGRAM.  (a)  The commission shall establish and administer a new technology implementation program to implement new technologies to reduce emissions from facilities and other stationary sources located within the state.  Under the program, the commission shall provide grants or other financial incentives for eligible projects to offset the incremental cost of emissions reductions.
(b)  Projects that may be considered for a grant under the program include:
(1)  advanced clean energy projects, as defined by Section 382.003;
(2)  new technology projects that reduce emissions of regulated pollutants from point sources that involve capital expenditures that exceed $500 million; and
(3)  electricity storage projects related to renewable energy.
Sec. 391.003.  GUIDELINES AND CRITERIA.  (a)  The commission shall adopt grant guidelines and criteria consistent with the requirements of this chapter.
(b)  Guidelines must include protocols to calculate projected emissions reductions, project cost-effectiveness, and safeguards to ensure that funded projects generate emissions reductions not otherwise required by state or federal law.
(c)  The commission may propose revisions to the guidelines and criteria adopted under this section as necessary to improve the ability of the plan to achieve its goals.
(d)  Because the legislature finds that the current state of air quality in the state jeopardizes the state's ability to meet federal air quality requirements, the commission may adopt emergency rules under Section 2001.034, Government Code, with abbreviated notice, to carry out any rulemaking necessary to implement this chapter.
(e)  Except as provided by Subsection (d), the rulemaking requirements of Chapter 2001, Government Code, do not apply to the adoption or revision of guidelines and criteria under this section.
Sec. 391.004.  AVAILABILITY OF EMISSIONS REDUCTION CREDITS IN CERTAIN NONATTAINMENT AREAS.  A project funded under this chapter must comply with Sections 386.055 and 386.056, as applicable.
[Sections 391.005-391.100 reserved for expansion]
SUBCHAPTER B.  GRANT APPLICATIONS
Sec. 391.101.  APPLICATION FOR GRANT.  (a)  Any person as defined by Section 382.003 that owns a facility located within the state may apply for a grant under the program established under Section 391.002.  The commission may adopt guidelines to allow a person other than the owner to apply for and receive a grant in order to improve the ability of the program to achieve its goals.
(b)  An application for a grant under this chapter must be made on a form provided by the commission and must contain information required by the commission, including:
(1)  a detailed description of the proposed project;
(2)  information necessary for the commission to determine whether the project meets eligibility requirements for the type of project proposed, including a statement of the amounts of any other public financial assistance the project will receive; and
(3)  other information the commission may require.
(c)  An application for a grant under this chapter must contain a plan for implementation of a program that will provide project information and education to the public in the areas subject to public notice under federal and state permitting requirements for the proposed project until completion of the permitting process.  This plan shall include provision of a publicly accessible, informational website.
Sec. 391.102.  GRANT APPLICATION REVIEW PROCEDURES.  (a)  The commission shall review an application for a grant for a project authorized under this chapter according to dates specified in a request for grant applications.  If the commission determines that an application is incomplete, the commission shall notify the applicant and provide an explanation of what is missing from the application.  The commission shall evaluate the completed application according to the appropriate project criteria.
(b)  To the extent possible, the commission shall coordinate project review and approval with any timing constraints related to project purchases or installations to be made by an applicant.
(c)  The commission may deny an application for a project that does not meet the applicable project criteria or that the commission determines is not made in good faith, is not credible, or is not in compliance with this chapter and the goals of this chapter.
(d)  Subject to the availability of funds, the commission shall award a grant under this chapter in conjunction with the execution of a contract that obligates the commission to make the grant and the recipient to perform the actions described in the recipient's grant application.  Subject to Section 391.204, the contract must incorporate provisions for recapturing grant money for noncompliance with grant requirements.  Grant money recaptured under the contract provision shall be deposited in the Texas emissions reduction plan fund and reallocated for other projects under this subchapter.
(e)  An applicant may seek reimbursement for qualifying equipment installed after the effective date of this program.
(f)  The commission shall solicit review and comment from:
(1)  the comptroller to assess the financial stability of the applicant, the economic benefit and job creation associated with the project, and any other information related to the duties of that office;
(2)  the Public Utility Commission of Texas to assess the reliability of the proposed technology and the feasibility and cost-effectiveness of electric transmission associated with the project and any other information related to the duties of that agency; and
(3)  the Railroad Commission of Texas to assess the availability and cost of the fuel involved with the project and any other information related to the duties of that agency.
(g)  The commission may solicit review and comment from other state agencies or other entities with subject matter expertise as applicable, in reviewing grant applications.
Sec. 391.103.  EVIDENCE OF EMISSIONS REDUCTION POTENTIAL REQUIRED.  (a)  An application for a new technology implementation grant under this chapter must show reasonable evidence that the proposed technology is capable of providing a significant reduction in emissions.
(b)  The commission shall consider specifically, for each proposed technology implementation grant application:
(1)  the projected potential for reduced emissions and the cost-effectiveness of the technology;
(2)  the potential for the technology to contribute significantly to air quality goals; and
(3)  the strength of the implementation plan.
Sec. 391.104.  REPORTING REQUIREMENTS.  The commission shall prepare an annual report that summarizes the applications received and grant awards made in the preceding year.  Preparation of the report must include the participation of the state agencies involved in the review of applications under Section 391.102.
[Sections 391.105-391.200 reserved for expansion]
SUBCHAPTER C.  PROJECT REQUIREMENTS
Sec. 391.201.  ELIGIBILITY OF PROJECTS FOR GRANTS.  (a)  The commission shall establish criteria for setting priorities for projects eligible to receive grants under this chapter.  The commission shall review and may modify the criteria and priorities as appropriate.
(b)  A proposed project must meet the requirements of this section to be eligible for a grant under the program established under Section 391.002.
(c)  Each proposed project must meet the cost-effectiveness requirements established by the commission.
(d)  A new technology implementation project must document, in a manner acceptable to the commission, a reduction of the baseline emissions adopted by the commission for the relevant facility or stationary source.  After studying available emissions reduction technologies, the commission may adopt a minimum percentage reduction of emissions to be required by this subsection to improve the ability of the program to achieve its goals.
(e)  If a baseline emissions standard does not exist for a facility, the commission, for purposes of this subchapter, shall establish an appropriate baseline emissions level for comparison purposes.
(f)  Water usage for proposed projects must be consistent with the state water plan.
Sec. 391.202.  CALCULATION OF COST-EFFECTIVENESS.  The commission shall establish reasonable methodologies for evaluating project cost-effectiveness consistent with accepted methods.
Sec. 391.203.  COST-EFFECTIVENESS CRITERIA; DETERMINATION OF GRANT AMOUNT.  (a)  The commission may not award a grant that, net of taxes, provides an amount that exceeds the incremental cost of the proposed project.
(b)  In determining the amount of a grant under this subchapter, the commission shall reduce the incremental cost of a proposed project by the value of any existing financial incentive that directly reduces the cost of the proposed project, including tax credits or deductions, other grants, or any other public financial assistance.
Sec. 391.204.  COST SHARING.  (a)  The commission shall require an applicant to bear at least 50 percent of the costs of implementing a project funded under this chapter.
(b)  The commission may not require repayment of grant money, except that the commission must require provisions for recapturing grant money for noncompliance with grant requirements.
Sec. 391.205.  PREFERENCES.  (a)  In awarding grants under this chapter and except as provided by Subsection (c), the commission shall assign preference to:
(1)  projects that use natural resources originating or produced in the state;
(2)  projects that contain an energy efficiency component; or
(3)  projects that include the use of solar, wind, or other renewable energy sources.
(b)  higher preference shall be given to projects that include more than one of the criteria described by Subsection (a).
(c)  Preferences described by Subsection (a) may be assigned only if the cost-effectiveness and emission performance of the project is comparable to a project not claiming a preference described by Subsection (a).
[Sections 391.206-391.300 reserved for expansion]
SUBCHAPTER D.  FUNDING; EXPIRATION
Sec. 391.301.  RESTRICTION ON USE OF GRANT.  A recipient of a grant under this chapter must use the grant to pay the incremental costs of the purchase and installation of the project for which the grant is made, which may include reasonable and necessary expenses for the labor needed to install emissions-reducing equipment.  The recipient may not use the grant for the costs of operation and maintenance of the emissions-reducing equipment.
Sec. 391.302.  TIME OF USE OF GRANT FUNDING.  Funds appropriated for grants to be made by the commission under this chapter for a fiscal year may be distributed in subsequent fiscal years if the grant has been awarded and treated as a binding encumbrance by the commission before the end of the appropriation year of the funds appropriated for grant purposes.  Distribution of the grant funds is subject to Section 403.071, Government Code.
Sec. 391.303.  EXPIRATION.  This chapter expires August 31, 2019.
SECTION 2.07.  Subsection (b), Section 403.071, Government Code, is amended to read as follows:

(b)  A claim may not be paid from an appropriation unless the claim is presented to the comptroller for payment not later than two years after the end of the fiscal year for which the appropriation was made.  However, a claim may be presented not later than four years after the end of the fiscal year for which the appropriation from which the claim is to be paid was made if the appropriation relates to new construction contracts, to grants awarded under Chapter 391, Health and Safety Code, or to repair and remodeling projects that exceed the amount of $20,000, including furniture and other equipment, architects' and engineering fees, and other costs related to the contracts or projects.

ARTICLE 3.  LOW-INCOME VEHICLE REPAIR ASSISTANCE, RETROFIT, AND ACCELERATED VEHICLE RETIREMENT PROGRAM

SECTION 3.01.  Subsection (d), Section 382.210, Health and Safety Code, is amended to read as follows:

(d)  A participating county shall provide an electronic means for distributing vehicle repair or replacement funds once all program criteria have been met with regard to the repair or replacement.  The county shall ensure that funds are transferred to a participating dealer under this section not later than the 14th [five] business day [days] after the date the county receives proof of the sale and any required administrative documents from the participating dealer.

ARTICLE 4.  TEXAS EMISSIONS REDUCTION PLAN

SECTION 4.01.  Subsection (b-1), Section 501.138, Transportation Code, is amended to read as follows:

(b-1)  Fees collected under Subsection (b) to be sent to the comptroller shall be deposited as follows:

(1)  before September 1, 2008, to the credit of the Texas emissions reduction plan fund; and

(2)  on or after September 1, 2008, to the credit of the Texas Mobility Fund, except that $5 of each fee imposed under Subsection (a)(1) and deposited on or after September 1, 2008, and before August 31, 2019 [September 1, 2015], shall be deposited to the credit of the Texas emissions reduction plan fund.

SECTION 4.02.  Subsection (b-3), Section 501.138, Transportation Code, is amended to read as follows:

(b-3)  This subsection and Subsection (b-2) expire August 31, 2019 [September 1, 2015].

SECTION 4.03.  Subsection (d), Section 151.0515, Tax Code, is amended to read as follows:

(d)  This section expires August 31, 2019 [2013].

SECTION 4.04.  Subsection (c), Section 152.0215, Tax Code, is amended to read as follows:

(c)  This section expires August 31, 2019 [2013].

SECTION 4.05.  Section 390.006, Health and Safety Code, is amended to read as follows:

Sec. 390.006.  EXPIRATION.  This chapter expires August 31, 2019 [2013].

SECTION 4.06.  Section 386.001, Health and Safety Code, is amended by adding Subdivision (10-a) to read as follows:

(10-a)  "Stationary engine" means a machine that converts fuel into mechanical motion, including turbines and other internal combustion devices used in nonmobile applications.
SECTION 4.07.  Section 386.002, Health and Safety Code, is amended to read as follows:

Sec. 386.002.  EXPIRATION.  This chapter expires August 31, 2019 [2013].

SECTION 4.08.  Subsection (c), Section 386.104, Health and Safety Code, is amended to read as follows:

(c)  For a proposed project as described by Section 386.102(b), other than a project involving a marine vessel or engine, not less than 75 percent of vehicle miles traveled or hours of operation projected for the five years immediately following the award of a grant must be projected to take place in a nonattainment area or affected county of this state.  The commission may also allow vehicle travel on highways and roadways, or portions of a highway or roadway, designated by the commission and located outside a nonattainment area or affected county to count towards the percentage of use requirement in this subsection.  For a proposed project involving a marine vessel or engine, the vessel or engine must be operated in the intercoastal waterways or bays adjacent to a nonattainment area or affected county of this state for a sufficient amount of time over the lifetime of the project, as determined by the commission, to meet the cost-effectiveness requirements of Section 386.105.  For a proposed project involving a mobile generator used for natural gas recovery purposes that is operated in a nonattainment area or affected county, the 75 percent of hours of operation in a nonattainment area or affected county projected for the project need not occur in the five years immediately following the award of a grant.
SECTION 4.09.  Chapter 386, Health and Safety Code, is amended by adding Subchapter G to read as follows:

SUBCHAPTER G.  PLUG-IN HYBRID MOTOR VEHICLE REBATE PROGRAM
Sec. 386.301.  DEFINITIONS.  In this subchapter:
(1)  "Light-duty motor vehicle" has the meaning assigned by Section 386.151.
(2)  "Motor vehicle" has the meaning assigned by Section 386.151.
(3)  "Plug-in hybrid motor vehicle" means a vehicle that:
(A)  draws motive power from a battery with a capacity of at least four kilowatt-hours;
(B)  can be recharged from an external source of electricity for motive power; and
(C)  is a light-duty motor vehicle.
Sec. 386.302.  COMMISSION DUTIES REGARDING PLUG-IN HYBRID MOTOR VEHICLE PURCHASE PROGRAM.  (a)  The commission shall develop a rebate program for new plug-in hybrid motor vehicles and shall adopt rules necessary to implement the program.
(b)  The program shall authorize statewide rebates for the purchase of new plug-in hybrid motor vehicles for a purchaser who agrees to register the vehicle in this state and operate the vehicle in this state for not less than 75 percent of the vehicle's annual mileage.
(c)  Only one rebate may be provided for each new plug-in hybrid motor vehicle.
Sec. 386.303.  PLUG-IN HYBRID MOTOR VEHICLE REBATE.  A new plug-in hybrid motor vehicle is eligible for a $4,000 rebate.
Sec. 386.304.  MODIFICATION OF INCENTIVE.  After evaluating new technologies, the commission may change the rebate established by Section 386.303 to improve the ability of the program to achieve its goals, including a phase out of the rebate based on the level of market saturation of each vehicle, consistent with federal regulations governing the phase out, if any, of incentives for hybrid vehicles.
Sec. 386.305.  MANUFACTURER'S REPORT.  Not later than July 1 of each year and preceding the beginning of the vehicle model year, a manufacturer of motor vehicles shall provide to the commission a list of the new vehicle models that the manufacturer intends to sell in this state during that model year that meet the definition of plug-in hybrid motor vehicles under Section 386.301.  The manufacturer may supplement the list provided to the commission under this section as necessary to include additional new vehicle models the manufacturer intends to sell in this state during the model year.
Sec. 386.306.  LIST OF ELIGIBLE MOTOR VEHICLES.  (a)  On August 1 of each year the commission shall publish a list of the new model motor vehicles as listed for the commission under Section 386.305.  The commission shall publish and supplement that list as necessary to include additional new vehicle models listed in a supplement to the original list provided by a manufacturer under Section 386.305.
(b)  The commission shall distribute the list of eligible motor vehicles to all new motor vehicle dealers in this state.
Sec. 386.307.  COMMISSION TO ACCOUNT FOR MOTOR VEHICLE REBATES.  (a)  The commission by rule shall develop a method to administer and account for the motor vehicle rebates authorized by this subchapter and to pay rebates to the purchaser of a new motor vehicle on application of the purchaser as provided by this subchapter.
(b)  The commission shall develop and publish forms and instructions for the purchaser of a new motor vehicle to use in applying to the commission for a rebate under this subchapter.  The commission shall make the forms available to new motor vehicle dealers.  Dealers shall make the forms available to their prospective purchasers.
(c)  In addition to other forms developed and published under this section, the commission shall develop and publish a verification form by which, with information provided by the dealer, the commission can verify the sale of a vehicle covered by this subchapter.  The verification form must include at least the name of the purchaser, the vehicle identification number of the vehicle involved, the date of the purchase, and the name of the new motor vehicle dealer involved in the transaction.  At the time of sale of a vehicle eligible for a rebate under this subchapter, the dealer shall complete the verification form supplied to the dealer by the commission.  The purchaser must include the completed verification form as part of the purchaser's application for a rebate.  The dealer shall maintain a copy of the completed verification form for at least two years from the date of the transaction.
Sec. 386.308.  SUSPENSION OF REBATES.  (a)  The commission shall track motor vehicle rebate applications and payments.
(b)  If the balance of funds available for motor vehicle rebates falls below 15 percent of the total allocated for the rebates during a fiscal year, the commission may suspend the rebates until the date the commission can certify that the balance available in the fund for rebates is an amount adequate to resume the rebates or the beginning of the next fiscal year, whichever is earlier.  If the commission suspends the rebates, the commission shall immediately notify all new motor vehicle dealers that the rebates have been suspended.
(c)  The commission shall establish a toll-free telephone number available to motor vehicle dealers to call to verify that rebates are available.  The commission may provide for issuing verification numbers over the telephone.
(d)  Reliance by a dealer on information provided by the commission is a complete defense to an action involving or based on eligibility of a vehicle for a rebate or availability of vehicles eligible for a rebate.
ARTICLE 5.  NEW TECHNOLOGY RESEARCH  AND DEVELOPMENT PROGRAM

SECTION 5.01.  Subsection (a), Section 386.252, Health and Safety Code, is amended to read as follows:

(a)  Money in the fund may be used only to implement and administer programs established under the plan and shall be allocated as follows:

(1)  for the diesel emissions reduction incentive program, 87.5 percent of the money in the fund, of which not more than four percent may be used for the clean school bus program and not more than 10 percent may be used for on-road diesel purchase or lease incentives;

(2)  for the new technology research and development program, nine [9.5] percent of the money in the fund, of which up to $250,000 is allocated for administration, up to $200,000 is allocated for a health effects study, $500,000 is to be deposited in the state treasury to the credit of the clean air account created under Section 382.0622 to supplement funding for air quality planning activities in affected counties, not less than 20 percent is to be allocated each year to support the energy efficient appliance purchase incentive program created under Subchapter E, Chapter 2305, Government Code, [research related to air quality for the Houston-Galveston-Brazoria and Dallas-Fort Worth nonattainment areas by a nonprofit organization based in Houston] of which $216,000 each year shall be contracted to the Energy Systems Laboratory at the Texas Engineering Experiment Station for the development and annual calculation of creditable statewide emissions reductions obtained through wind and other renewable energy resources for the State Implementation Plan, and the balance is to be allocated each year to the commission [a nonprofit organization or an institution of higher education based in Houston] to be used to implement and administer the new technology research and development program [under a contract with the commission] for the purpose of identifying, testing, and evaluating new emissions-reducing technologies with potential for commercialization in this state and to facilitate their certification or verification; and

(3)  for administrative costs incurred by the commission and the laboratory, 3.5 [three] percent of the money in the fund, of which two percent is allocated to the commission and 1.5 percent is allocated to the laboratory.

SECTION 5.02.  Section 387.003, Health and Safety Code, is amended to read as follows:

Sec. 387.003.  NEW TECHNOLOGY RESEARCH AND DEVELOPMENT PROGRAM.  (a)  The commission [A nonprofit organization or institution of higher education described by Section 386.252(a)(2), under a contract with the commission as described by that section,] shall establish and administer a new technology research and development program as provided by this chapter.  The commission may contract with one or more well-qualified nonprofit organizations or institutions of higher education for administration of this program [more than one entity and may limit the amount of each grant contract accordingly].

(b)  Under the program, the commission shall provide grants to be used to support development of emissions-reducing technologies that may be used for projects eligible for awards under Chapters [Chapter] 386 and 391 and other new technologies that show promise for commercialization.  The primary objective of this chapter is to promote the development of commercialization technologies to reduce emissions of oxides of nitrogen in Texas nonattainment areas [that will support projects that may be funded under Chapter 386 and this chapter, including advanced technologies such as fuel cells, catalysts, and fuel additives].

(c)  If the commission contracts with one or more nonprofit organizations to [The board of directors of a nonprofit organization under contract with the commission to establish and] administer a new technology research and development program under [as provided by] this chapter, the board of directors of each organization may not have more than 11 members, must include two persons of relevant scientific expertise to be nominated by the commission, and may not include more than four county judges [selected from counties in the Houston-Galveston-Brazoria and Dallas-Fort Worth nonattainment areas].  The two persons of relevant scientific expertise to be nominated by the commission may be employees or officers of the commission, provided that they do not participate in funding decisions affecting the granting of funds by the commission to a nonprofit organization on whose board they serve.

(d)  [The commission may enter into a grant contract with an institution of higher education described by Section 386.252(a)(2) for the institution to operate a testing facility which would be available for demonstration of eligible projects receiving grants under this chapter.
[(e)]  The commission shall provide oversight as appropriate for grants provided to a nonprofit organization or an institution of higher education under this program.

(e) [(f)]  A nonprofit organization or an institution of higher education shall submit to the commission for approval a budget for the disposition of funds granted under this program.

(f) [(g)]  The commission shall limit the use of grants for administrative costs incurred by a nonprofit organization or an institution of higher education to an amount not to exceed 10 percent of the total program funding [provided to the nonprofit organization under this program].

(g) [(h)]  A nonprofit organization that receives grants from the commission under this program is subject to Chapters 551 and 552, Government Code.

SECTION 5.03.  Section 387.004, Health and Safety Code, is amended to read as follows:

Sec. 387.004.  SOLICITATION OF NEW TECHNOLOGY PROPOSALS.  The commission from time to time shall issue or contract with a nonprofit organization or an institution of higher education described by Section 387.003(a) [386.252(a)(2)] to issue specific requests for proposals (RFPs) or program opportunity notices (PONs) for technology projects to be funded under the program.

SECTION 5.04.  Subsections (a), (b), and (f), Section 387.005, Health and Safety Code, are amended to read as follows:

(a)  Grants awarded under this chapter shall be directed toward a balanced mix of:

(1)  retrofit and add-on technologies and other advanced technologies that reduce emissions from the existing stock of engines and vehicles targeted by the Texas emissions reduction plan, provided that the technologies do not significantly reduce the fuel economy of those engines and vehicles;

(2)  [the establishment of a testing facility to evaluate retrofits, add-ons, advanced technologies, and fuels, or combinations of retrofits, add-ons, advanced technologies, and fuels, to determine their effectiveness in producing emissions reductions, with emphasis on the reduction of oxides of nitrogen; and
[(3)]  advanced technologies for new engines and vehicles that produce very-low or zero emissions of oxides of nitrogen, including stationary and mobile fuel cells;
(3)  advanced technologies for reducing oxides of nitrogen and other emissions from stationary sources; and
(4)  field validation of innovative technologies for reducing emissions of oxides that require demonstration of viability for full commercial acceptance.

(b)  The commission, directly or through a nonprofit organization or an institution of higher education described by Section 387.003(a) [386.252(a)(2)], shall identify and evaluate and may consider making grants for technology projects that would allow qualifying fuels to be produced from energy resources in this state.  In considering projects under this subsection, the commission shall give preference to projects involving otherwise unusable energy resources in this state and producing qualifying fuels at prices lower than otherwise available and low enough to make the projects to be funded under the program economically attractive to local businesses in the area for which the project is proposed.

(f)  Selection of grant recipients by a nonprofit organization or an institution of higher education described by Section 387.003(a) [386.252(a)(2)] under contract with the commission for the purpose of establishing and administering a new technology research and development program as provided by this chapter is subject to the commission's review and to the other requirements of this chapter.  A grant contract under this chapter using funds described by Section 386.252 may not be made by a nonprofit organization or an institution of higher education if the commission or executive director of the commission does not consent to the grant or contract.

SECTION 5.05.  Section 387.006, Health and Safety Code, is amended to read as follows:

Sec. 387.006.  EVIDENCE OF COMMERCIALIZATION POTENTIAL REQUIRED.  (a)  An application for a technology grant under this chapter must show reasonable [clear and compelling] evidence that:

(1)  the proposed technology project has a substantial [strong] commercialization plan and organization; and

(2)  the technology proposed for funding[:
[(A)]  is likely to be offered for commercial sale in this state as soon as practicable [but no later than five years] after the date of the application for funding[; and
[(B)  once commercialized, will offer opportunities for projects eligible for funding under Chapter 386].

(b)  The commission shall consider specifically, for each proposed technology project application:

(1)  the projected potential for reduced emissions of oxides of nitrogen and the cost-effectiveness of the technology once it has been commercialized including the impact on fuel consumption and maintenance costs for retrofits and rebuilds;

(2)  the potential for the technology to contribute significantly to air quality goals; and

(3)  the strength of the commercialization plan.

ARTICLE 6.  ENERGY EFFICIENT APPLIANCE PURCHASE INCENTIVE PROGRAM
SECTION 6.01.  Subchapter E, Chapter 2305, Government Code, is amended by adding Section 2305.080 to read as follows:

Sec. 2305.080.  ENERGY EFFICIENT APPLIANCE PURCHASE INCENTIVE PROGRAM.  (a)  The energy office is the supervising state agency for the energy-efficient appliance purchase incentive program.
(b)  The energy office may accept gifts, grants, or other assistance for the purpose of implementation of this section.
(c)  The energy office shall use funds provided for the program to provide financial incentives designed to assist persons in the purchase of equipment and appliances that meet or exceed the federal Energy Star standards designated by the United States Environmental Protection Agency and the United States Department of Energy.
(d)  Programs approved under this section must include the retirement of materials and appliances that contribute to energy consumption or peak energy demand to ensure the reduction of energy consumption, energy demand, or peak loads, and associated emissions of air contaminants.
(e)  Appliances funded through the program under this section may include:
(1)  air conditioning units; and
(2)  refrigeration units.
ARTICLE 7.  BUILDING ENERGY CODES

SECTION 7.01.  Subsection (a), Section 388.003, Health and Safety Code, is amended to read as follows:

(a)  To achieve energy conservation in single-family residential construction, the energy efficiency provisions [chapter] of the International Residential Code, as it existed on May 1, 2009 [2001], is adopted as the energy code in this state for single-family residential construction.
SECTION 7.02.  Subsection (b), Section 388.003, Health and Safety Code, is amended to read as follows:

(b)  To achieve energy conservation in all other residential, commercial, and industrial construction, the International Energy Conservation Code as it existed on May 1, 2009 [2001], is adopted as the energy code for use in this state for all other residential, commercial, and industrial construction.

SECTION 7.03.  Subsection (b-1), Section 388.003, Health and Safety Code, as added by Section 3.01, Chapter 262 (S.B. 12), Acts of the 80th Legislature, Regular Session, 2007, is amended to read as follows:

(b-1)  If the State Energy Conservation Office determines, based on written recommendations from the laboratory, that the latest published [edition of the] International Residential Code energy efficiency provisions or the latest published edition of the International Energy Conservation Code will result in residential or commercial sector energy efficiency and air quality impact, on average, that is equivalent to or better than the energy efficiency and air quality achievable under the editions adopted under Subsection (a) or (b), the office may by rule adopt the equivalent or more stringent editions and substitute them for the energy codes described by Subsection (a) or (b).  The rule, if adopted, shall establish an effective date for the new energy codes but not earlier than nine months after the date of adoption.  The laboratory shall make its recommendations not later than six months after publication of new editions at the end of each three-year code development cycle of the International Residential Code and the International Energy Conservation Code.

SECTION 7.04.  Subsection (c), Section 388.003, Health and Safety Code, is amended to read as follows:

(c)  A municipality shall establish procedures:

(1)  for the administration and enforcement of the codes; and

(2)  to ensure that code-certified inspectors or approved energy efficiency program verifiers shall perform inspections and enforce the code in the inspectors' jurisdictions.

SECTION 7.05.  Subsection (d), Section 388.003, Health and Safety Code, is amended to read as follows:

(d)  A municipality or county may establish procedures to adopt local amendments to the International Energy Conservation Code and the energy efficiency provisions [chapter] of the International Residential Code.

SECTION 7.06.  Subsection (e), Section 388.003, Health and Safety Code, is amended to read as follows:

(e)  Local amendments may not result in less stringent overall energy efficiency requirements in nonattainment areas and in affected counties than the energy efficiency chapter of the International Residential Code or International Energy Conservation Code.  Local amendments must comply with the National Appliance Energy Conservation Act of 1987 (42 U.S.C. Sections 6291-6309), as amended.  The laboratory, at the request of a municipality or county, shall determine the relative impact of proposed local amendments to an energy code, including whether proposed amendments are substantially equal to or less stringent than the unamended code.  [For the purpose of establishing uniform requirements throughout a region, and on request of a council of governments, a county, or a municipality, the laboratory may recommend a climatically appropriate modification or a climate zone designation for a county or group of counties that is different from the climate zone designation in the unamended code.]  The laboratory shall:

(1)  report its findings to the council, county, or municipality, including an estimate of any energy savings potential above the base code from local amendments; and

(2)  annually submit a report to the commission:

(A)  identifying the municipalities and counties whose codes are more stringent than the unamended code, and whose codes are equally stringent or less stringent than the unamended code; and

(B)  quantifying energy savings and emissions reductions from this program.

SECTION 7.07.  Subsection (f), Section 388.003, Health and Safety Code, is amended to read as follows:

(f)  Each municipality, and each county that has established procedures under Subsection (d), shall periodically review and consider revisions made by the International Code Council to the International Energy Conservation Code and the energy efficiency chapter of the International Residential Code adopted after May 1, 2009 [2001].

SECTION 7.08.  The following provisions of the Health and Safety Code are repealed:

(1)  Subsection (b-1), Section 388.003, as added by Section 11, Chapter 939 (H.B. 3693), Acts of the 80th Legislature, Regular Session, 2007; and

(2)  Subsection (b-2), Section 388.003, as added by Section 3.01, Chapter 262 (S.B. 12), Acts of the 80th Legislature, Regular Session, 2007.

ARTICLE 8.  IDLING OF MOTOR VEHICLES

SECTION 8.01.  Section 382.0191, Health and Safety Code, is amended to read as follows:

Sec. 382.0191.  IDLING OF MOTOR VEHICLE WHILE USING SLEEPER BERTH.  (a)  In this section, "idling" means allowing an engine to run while the motor vehicle is not engaged in forward or reverse motion.

(b)  The commission may not prohibit or limit the idling of a motor vehicle when idling is necessary to power a heater or air conditioner while a driver is using the vehicle's sleeper berth for a government-mandated rest period.  Idling is not necessary to power a heater or air conditioner if the vehicle is within two miles of a facility offering external heating and air conditioning connections at a time when those connections are available.

(c)  No driver using the vehicle's sleeper berth may idle the vehicle in a residential area as defined by Section 244.001, Local Government Code, or in a school zone or within 1,000 feet of a hospital or a public school during its hours of operation.  An offense under this subsection shall be punishable by a fine not to exceed $500.

[(d)  This section expires September 1, 2009.]

ARTICLE 9.  EXEMPTION OF THE WEIGHT OF CERTAIN IDLE REDUCTION SYSTEMS FOR COMMERCIAL VEHICLES FROM MAXIMUM WEIGHT RESTRICTIONS

SECTION 9.01.  Section 621.001, Transportation Code, is amended to read as follows:

Sec. 621.001.  DEFINITIONS.  In this chapter:

(1)  "Commercial motor vehicle" means a motor vehicle, other than a motorcycle, designed or used for:

(A)  the transportation of property; or

(B)  delivery purposes.

(2)  "Commission" means the Texas Transportation Commission.

(3)  "Department" means the Texas Department of Transportation.

(4)  "Director" means the executive director of the Texas Department of Transportation.

(5)  "Idle reduction system" means any system that provides heating, cooling, or electrical service to a commercial vehicle cab for the purpose of reducing vehicle idling.
(6)  "Motor vehicle" means a vehicle that is self-propelled.

(7) [(6)]  "Semitrailer" means a vehicle without motive power that is designed, or used with a motor vehicle, so that some of its weight and the weight of its load rests on or is carried by the motor vehicle.

(8) [(7)]  "Trailer" means a vehicle without motive power that is:

(A)  designed or used to carry property or passengers on its own structure exclusively; and

(B)  drawn by a motor vehicle.

(9) [(8)]  "Truck-tractor" means a motor vehicle designed or used primarily for drawing another vehicle:

(A)  that is not constructed to carry a load other than a part of the weight of the vehicle and load being drawn; or

(B)  that is engaged with a semitrailer in the transportation of automobiles or boats and that transports the automobiles or boats on part of the truck-tractor.

(10) [(9)]  "Vehicle" means a mechanical device, other than a device moved by human power or used exclusively upon stationary rails or tracks, in, on, or by which a person or property can be transported on a public highway.  The term includes a motor vehicle, commercial motor vehicle, truck-tractor, trailer, or semitrailer but does not include manufactured housing as defined by Chapter 1201, Occupations Code.

(11) [(10)]  "Single axle weight" means the total weight transmitted to the road by all wheels whose centers may be included between two parallel transverse vertical planes 40 inches apart, extending across the full width of the vehicle.

(12) [(11)]  "Tandem axle weight" means the total weight transmitted to the road by two or more consecutive axles whose centers may be included between parallel transverse vertical planes spaced more than 40 inches and not more than 96 inches apart, extending across the full width of the vehicle.

(13) [(12)]  "Port of entry" means a place designated by executive order of the president of the United States, by order of the United States secretary of the treasury, or by act of the United States Congress at which a customs officer is authorized to accept entries of merchandise, collect duties, and enforce customs and navigation laws.  The term includes a publicly owned or privately owned international port of entry between this state and the United Mexican States.

SECTION 9.02.  Section 621.101, Transportation Code, is amended by adding Subsection (d) to read as follows:

(d)  Notwithstanding any provision of this section or any other section to the contrary, the maximum gross vehicle weight limit, bridge formula limit, and axle weight limit for any vehicle or combination of vehicles equipped with an idle reduction system may be increased by a quantity necessary to compensate for the additional weight of the idle reduction system as provided for in 23 U.S.C. Section 127.  In no case shall the additional weight increase allowed by this subsection be greater than 400 pounds.  On request by an appropriate law enforcement officer, the vehicle operator shall provide proof that the idle reduction technology is fully functional at all times and that the gross weight increase is not used for any purpose other than for the use of an idle reduction system.
ARTICLE 10.  APPLIANCE EFFICIENCY STANDARDS

SECTION 10.01.  Subtitle C, Title 5, Health and Safety Code, is amended by adding Chapter 392 to read as follows:

CHAPTER 392.  APPLIANCE EFFICIENCY STANDARDS
SUBCHAPTER A.  GENERAL PROVISIONS
Sec. 392.001.  DEFINITIONS.  In this chapter:
(1)  "Bottle-type water dispenser" means a water dispenser that uses a bottle or reservoir as the source of potable water.
(2)  "Commercial hot food holding cabinet" means a heated, fully enclosed compartment with one or more solid or glass doors that is designed to maintain the temperature of hot food that has been cooked in a separate appliance.
(3)  "Compact audio product," also known as a mini, mid, micro, or shelf audio system, means an integrated audio system encased in a single housing that includes an amplifier and radio tuner with attached or separable speakers that can reproduce audio from magnetic tape, compact disc, DVD, or flash memory.
(4)  "Digital versatile disc" or "DVD" means a laser-encoded plastic medium capable of storing a large amount of digital audio, video, or computer data.
(5)  "DVD player" means a digital versatile disc player that:
(A)  is a commercially available electronic product encased in a single housing that includes an integral power supply; and
(B)  is designed to decode digitized video signals on a DVD.
(6)  "DVD recorder" means a digital versatile disc recorder that:
(A)  is a commercially available electronic product encased in a single housing that includes an integral power supply; and
(B)  is designed for the production or recording of digitized video signals on a DVD.
(7)  "Energy Star Program" means the United States Environmental Protection Agency's Energy Star Program.
(8)  "Portable electric spa" means a factory-built electric spa or hot tub, supplied with equipment for heating and circulating water.
(9)  "Residential pool pump" means a pump used to circulate and filter residential swimming pool water to maintain the water's clarity and sanitation.
(10)  "Water dispenser" means a factory-made assembly that mechanically cools and heats potable water and that dispenses the cooled or heated water by integral or remote means.
Sec. 392.002.  APPLICABILITY; EXEMPTIONS.  (a)  This chapter applies to the following new products sold, offered for sale, or installed in this state:
(1)  bottle-type water dispensers;
(2)  commercial hot food holding cabinets;
(3)  compact audio products;
(4)  DVD players and recorders;
(5)  portable electric spas;
(6)  residential pool pumps; and
(7)  any other products that are designated by the comptroller in accordance with Section 392.102.
(b)  This chapter does not apply to:
(1)  a new product manufactured in this state and sold outside the state;
(2)  a new product manufactured outside this state and sold at wholesale inside the state for final retail sale and installation outside the state;
(3)  a product installed in a mobile manufactured home at the time of the home's construction;
(4)  a product designed expressly for installation and use in a recreational vehicle;
(5)  a commercial heated glass merchandising cabinet, dresser warmer, or cook-and-hold appliance for hot food;
(6)  a compact audio product that:
(A)  can be independently powered by internal batteries;
(B)  has a powered external satellite antenna; or
(C)  can provide a video output signal; or
(7)  a DVD recorder that has an electronic programming guide function that provides an interactive, onscreen menu of television listings and downloads program information from the vertical blanking interval of a regular television signal.
[Sections 392.003-392.050 reserved for expansion]
SUBCHAPTER B.  EFFICIENCY STANDARDS
Sec. 392.051.  MINIMUM EFFICIENCY STANDARDS FOR CERTAIN APPLIANCES.  (a)  Not later than September 1, 2010, the comptroller, in consultation with the state energy conservation office, shall adopt rules establishing minimum efficiency standards for each type of new product described by Section 392.002(a).
(b)  If the United States Environmental Protection Agency or the United States Department of Energy adopt an Energy Star rating for any appliances covered by this chapter, the standard contained in this chapter is preempted by the federal requirements.
Sec. 392.052.  NEW OR INCREASED EFFICIENCY STANDARDS.  (a)  The comptroller may adopt rules to establish increased efficiency standards for a product listed in Section 392.002(a) or to establish standards for a product not listed in that subsection.
(b)  In considering new or increased standards, the comptroller, in consultation with the state energy conservation office, shall prescribe new or increased efficiency standards if the comptroller determines that the standards would:
(1)  serve to promote energy conservation in this state; and
(2)  be cost-effective for consumers who purchase and use the new product.
Sec. 392.053.  EFFECTIVE DATE OF STANDARDS.  A standard established under this subchapter takes effect on the first anniversary of the date the rule establishing the standard is adopted.
Sec. 392.054.  BOTTLE-TYPE WATER DISPENSERS.  A bottle-type water dispenser designed for dispensing both hot and cold water may not have standby energy consumption greater than 1.2 kilowatt-hours per day, as measured in accordance with the test criteria contained in version 1 of the "Energy Star Program Requirements for Bottled Water Coolers," except that Section D, "Timer Usage," of those test criteria may not be used to test units with an integral, automatic timer.
Sec. 392.055.  COMMERCIAL HOT FOOD HOLDING CABINETS.  (a)  A commercial hot food holding cabinet must have a maximum idle energy rate of not greater than 40 watts per cubic foot of interior volume, as determined by the "idle energy rate-dry test" in ASTM F2140-01, "Standard Test Method for Performance of Hot Food Holding Cabinets," copyright 2007 ASTM International.
(b)  Interior volume must be measured in accordance with the method shown in the "Energy Star Program Requirements for Commercial Hot Food Holding Cabinets" as in effect on August 15, 2003.
Sec. 392.056.  COMPACT AUDIO PRODUCTS.  A compact audio product may not use more than two watts in standby-passive mode for a product without a permanently illuminated clock display and four watts in standby-passive mode for a product with a permanently illuminated clock display, as measured in accordance with International Electrotechnical Commission (IEC) test method 62087:2002-2003(E), "Methods of Measurement for the Power Consumption of Audio, Video, and Related Equipment."
Sec. 392.057.  DVD PLAYERS OR RECORDERS.  A DVD player or recorder may not use more than three watts in standby-passive mode, as measured in accordance with International Electrotechnical Commission (IEC) test method 62087:2002-2003(E), "Methods of Measurement for the Power Consumption of Audio, Video, and Related Equipment."
Sec. 392.058.  PORTABLE ELECTRIC SPAS.  A portable electric spa may not have a standby power greater than 5(v) watts where v equals the total volume in gallons.  Standby power must be measured in accordance with the test method for portable electric spas contained in Section 1604, Title 20, California Code of Regulations, as of December 2006.
Sec. 392.059.  RESIDENTIAL POOL PUMP MOTORS.  (a)  A residential pool pump motor manufactured on or after January 1, 2006, may not be a split-phase or capacitor start-induction run type motor.
(b)(1)  A residential pool pump motor with a pool pump motor capacity of one horsepower or more that is manufactured on or after January 1, 2008, must be capable of operating at two or more speeds with a low speed having a rotation rate that is not more than one-half of the motor's maximum rotation rate.  The pump motor must be operated with a pump control that has the capability of operating the pump at a minimum of two speeds.
(2)  A residential pool pump motor with a pool pump motor capacity of one horsepower or more that is manufactured on or after January 1, 2010, and installed in existing residential pool pumps as a replacement residential pool pump motor must be capable of operating at two or more speeds with a low speed having a rotation rate that is no more than one-half of the motor's maximum rotation rate.  The pump motor must be operated with a pump control that is capable of operating the pump at a minimum of two speeds.
(c)  A pool pump motor control manufactured on or after January 1, 2008, that is sold for use with a pool pump capable of operating at two or more speeds must be able to operate the pool pump at a minimum of two speeds.  The control's default circulation speed setting may be no more than one-half of the motor's maximum rotation rate.  Any high-speed override capability must be for a temporary period not to exceed one 24-hour cycle without resetting to default settings.
Sec. 392.060.  TRACKING, REPORTING, AND CLAIMING EMISSION REDUCTION CREDITS ASSOCIATED WITH ENERGY EFFICIENCY.  The Texas Commission on Environmental Quality shall work with the Energy Systems Laboratory at the Texas Engineering Experiment Station of The Texas A&M University System to ensure that the state receives full credit in the state implementation plan for air emission reductions achieved through energy efficiency.
[Sections 392.061-392.100 reserved for expansion]
SUBCHAPTER C.  IMPLEMENTATION AND MODIFICATION OF EFFICIENCY STANDARDS
Sec. 392.101.  PRODUCT COMPLIANCE.  (a)  A new product described by Section 392.002(a) may not be sold or offered for sale in this state unless the efficiency of the new product meets or exceeds the applicable efficiency standards prescribed by the rules adopted under Subchapter B.
(b)  On or after the first anniversary of the date for the sale or offering for sale of a new product subject to an efficiency standard adopted under this chapter, that product may not be installed for compensation in this state unless the efficiency of the product meets or exceeds the applicable efficiency standards prescribed by the rules adopted under Subchapter B.
Sec. 392.102.  APPLICATION FOR WAIVER.  For purposes of this chapter, the comptroller may apply for a waiver of federal preemption in accordance with federal procedures under 42 U.S.C. Section 6297(d) to authorize state efficiency standards for a product regulated by the federal government.
[Sections 392.103-392.150 reserved for expansion]
SUBCHAPTER D.  TESTING, CERTIFICATION, LABELING, AND ENFORCEMENT
Sec. 392.151.  PRODUCT TESTING.  (a)  The manufacturer of a new product subject to an efficiency standard adopted under this chapter shall test samples of the product in accordance with the test procedures adopted under this chapter.
(b)  The comptroller, in consultation with the state energy conservation office, by rule shall adopt test procedures for determining a product's energy efficiency if Subchapter B does not provide for the procedures.  The comptroller shall adopt test methods approved by the United States Department of Energy or, in the absence of those test methods, other appropriate nationally recognized test methods.
(c)  The comptroller may adopt revised test procedures when new versions of test procedures become available.
Sec. 392.152.  PRODUCT CERTIFICATION.  (a)  Except as provided by Subsection (c), the manufacturer of a new product subject to an efficiency standard adopted under this chapter shall certify to the comptroller that the product is in compliance with that standard according to test results.
(b)  The comptroller shall adopt rules governing the certification of products under this section and shall coordinate certification by this state with the certification programs of other states and federal agencies with similar standards.
(c)  Subsection (a) does not apply to a manufacturer of single-voltage external AC to DC power supplies, walk-in refrigerators, or walk-in freezers.
Sec. 392.153.  PRODUCT LABELING.  (a)  The manufacturer of a new product subject to an efficiency standard adopted under this chapter shall identify each product offered for sale or installation in this state as being in compliance with this chapter by means of a mark, label, or tag on the product and packaging at the time of sale or installation.
(b)  The comptroller shall adopt rules governing the identification of products and packaging under this section.  The rules must to the greatest practical extent be coordinated with the labeling programs of other states and federal agencies with equivalent efficiency standards.  The comptroller shall allow the use of existing marks, labels, or tags that connote compliance with the efficiency requirements of this chapter.
Sec. 392.154.  COMPTROLLER TESTING FOR EFFICIENCY STANDARDS COMPLIANCE.  (a)  The comptroller may test products subject to an efficiency standard adopted under this chapter for compliance with the applicable efficiency standards.  If a product tested is found not to be in compliance with the standards, the comptroller shall impose against the manufacturer of the product an assessment in an amount sufficient to recover the costs of purchasing and testing the product.
(b)  The comptroller shall make information available to the public on any product found under this section not to be in compliance with the standards.
Sec. 392.155.  INSPECTIONS.  The comptroller may have periodic inspections conducted of a distributor or retailer of new products covered by Section 392.002 subject to an efficiency standard adopted under this chapter to determine compliance with this chapter.  The inspections must be conducted at reasonable and convenient hours.  Notice must be given before an inspection may be conducted.
Sec. 392.156.  COMPLAINTS.  The comptroller shall investigate a complaint received concerning a violation of this chapter and shall report the results of the investigation to the attorney general.
Sec. 392.157.  ATTORNEY GENERAL ENFORCEMENT.  The attorney general may institute proceedings to enforce this chapter.
Sec. 392.158.  VIOLATIONS AND PENALTIES.  (a)  The comptroller shall issue a warning to a person for the person's first violation of this chapter.
(b)  A person's second and subsequent violations are subject to a civil penalty of not more than $250.
(c)  Each violation constitutes a separate violation, and each day that a violation continues constitutes a separate violation.
(d)  A penalty assessed under this section is in addition to costs assessed under Section 392.154.
Sec. 392.159.  RULES FOR IMPLEMENTATION AND ENFORCEMENT.  The comptroller may adopt additional rules necessary to ensure the proper implementation and enforcement of this chapter.
SECTION 10.02.  (a)  The efficiency standards prescribed by rules adopted under Subchapter B, Chapter 392, Health and Safety Code, as added by this article, apply only to the sale or offer of sale of a new product to which that chapter applies that occurs on or after January 1, 2011.

(b)  Notwithstanding Subsection (a) of this section, a new residential pool pump that does not meet the efficiency standards contained in Section 392.059, Health and Safety Code, as added by this article, may be sold in this state through December 31, 2011.

ARTICLE 11.  GREENHOUSE GAS REGISTRY

SECTION 11.01.  Chapter 382, Health and Safety Code, is amended by adding Subchapter J to read as follows:

SUBCHAPTER J.  GREENHOUSE GAS REGISTRY
Sec. 382.501.  GREENHOUSE GAS REGISTRY.  (a)  The commission along with the Railroad Commission of Texas and the Public Utility Commission of Texas shall jointly participate in the federal government process for developing federal greenhouse gas reporting requirements and the federal greenhouse gas registry requirements.
(b)  The commission shall adopt rules to comply with any federal greenhouse gas reporting requirements adopted by the federal government for private and public facilities eligible to participate in the federal greenhouse gas registry.  In adopting the rules, the commission shall adopt and incorporate by reference rules implementing the federal reporting requirements and the federal registry.
ARTICLE 12.  PERMITTING
SECTION 12.01.  Section 382.0518, Health and Safety Code, is amended by adding Subsection (c-1) to read as follows:

(c-1)  In considering the issuance of a permit for a new electric generating facility, the commission shall analyze and consider:
(1)  the cumulative effects of the facility's expected emissions together with the cumulative effects of the authorized emissions from all sources of pollution permitted under this section, as well as all sources of pollution from electric generating facility applications determined to be technically complete, that are located within a radius of impact specified by commission rule, or 100 miles, whichever is greater;
(2)  whether the emissions from the facility will cause an area to be designated a nonattainment area; and
(3)  whether the emissions from the facility will negatively affect compliance with the state implementation plan.
SECTION 12.02.  Subsections (a) and (d), Section 382.055, Health and Safety Code, are amended to read as follows:

(a)  A preconstruction permit issued or renewed by the commission is subject to review to determine whether the authority to operate should be renewed according to the following schedule:

(1)  a preconstruction permit issued before December 1, 1991, is subject to review not later than 10 [15] years after the date of the last renewal before January 1, 2010 [issuance];

(2)  a preconstruction permit issued on or after December 1, 1991, is subject to review:

(A)  every 10 years after the date of issuance; or

(B)  on the filing of an application for an amendment to the permit, if:

(i)  the applicant is subject to Section 382.056;

(ii)  the application is filed with the commission not more than three years before the date the permit is scheduled to expire; and

(iii)  the applicant does not object to having the permit subjected to review at that time; and

(3)  for cause, a preconstruction permit issued on or after December 1, 1991, for a facility at a nonfederal source may contain a provision requiring the permit to be renewed at a period of between five and 10 years.

(d)  In determining whether and under which conditions a preconstruction permit should be renewed, the commission shall consider, at a minimum:

(1)  the performance of the owner or operator of the facility according to the method developed by the commission under Section 5.754, Water Code; [and]

(2)  the condition and effectiveness of existing emission control equipment and practices;
(3)  whether construction of the facility has been completed;
(4)  whether the facility has been commercially operated; and
(5)  whether the facility has ceased operation for the preceding five years or more.

ARTICLE 13.  EFFECTIVE DATE

SECTION 13.01.  This Act takes effect September 1, 2009.
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