BILL ANALYSIS

C.S.H.B. 2295
By: McClendon
Business & Industry
Committee Report (Substituted)

BACKGROUND AND PURPOSE

\

sponsored Inspection and Dispute Resolution Proa#ssh provides a neutral, third-party review ofeged post-
construction defects. |

\
\

The Commission is subject to the Sunset Act anbbeibbolished on September 1, 2009, unless catiby the \
Legislature. The Sunset Commission found thatiteesfforts last session to address concerns abeuwtgency’s ability |

to effectively oversee builders and protect TexXaors poor quality home constructidn, additional mbes are needed to |

powers and to develop a track record for judgiagérformance in overseeing the industry and remphlisputes '
through the State Inspection Process. v

RULEMAKING AUTHORITY \

Rulemaking authority is expressly granted to theaBeResidential Construction Commission in SECTEAINSECTION |
34, SECTION 45, SECTION 47, SECTION 56, SECTION SBCTION 60, SECTION 61, SECTION 62, SECTION 64,
SECTION 69, SECTION 70 and SECTION 72 of this bill. \

ANALYSIS

Establishes requirements and process for licensinglders

C.S.H.B. 2295 adds provisions requiring the Comimisto adopt rules necessary to implement a licengrogram for
builders, including rules relating to license dlifity; renewal requirements, examination requiratseand continuing
education requirements; security and insurancenagents; and disciplinary actions. The bill camsaconforming
changes to refer to licensing instead of regisinatiiroughout the Act.

The bill requires builders to complete an eightrhmourse — one hour of which must address ethidswa hours of

which must address limited statutory warrantiedding and performance standards, requirementsefriternational
Residential Code, and other provisions in law #pgtly to builders.

The bill requires the Commission to issue a prowial license that is valid for 30 days to qualifiggtsons who have not
completed the required coursework and to issueigimal license to persons who complete the requiursework
within 30 days of receiving the provisional licenskne bill requires the Commission to review thidder's compliance
with completion of the eight-hour course beforaiiisg an original license. The bill also provideattthe new course
requirement and provisional license apply onlyeespns licensed for the first time on or after dand, 2010.
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Comment [W1]: MISLEADING!

“The Texas Residential Commission” was never
meant to be a trueegulatory agency with a clear
mission of protecting the public* Sunset Advisory
Staff report (first sentence)

Comment [W2]: MISLEADING!
Commission-adopted limitedarranty and
performance standards provide illusory protection|
and are in many ways far worse than the Implied
Warranty of Habitability that existed before the
TRCC. Exemptions to warranty coverage include;
« “Changes to the soil that are not a direct resofit
construction activities.(i.e. expansive clay soil)

« “Work performed or materials supplied by
someone other than the builder/remodel€i.8. by
a subcontractor)

- TRCC’s*Homeowner Information Packet”

| worse than having no regulatory program at all.”

Comment [W3]: FALSE & MISLEADING!
The Commission does nolicensebuilders and
remodelers; it only registers thefiRegistration is
the least restrictive form of regulationBecause the|
TRCC provides the illusion of regulation, the Suns
staff said,'Having a poor regulatory program is

Comment [W4]: TO CLARIFY...

The Sunset Commission staff recommended to
“Abolish the Texas Residential Construction
Commission and repeal the Texas Residential
Construction Commission Act.”

This bill, by extending the Commission for anothe|
six years, ignores the staff recommendation, a
similar recommendation from an earlier Texas
Comptroller’s report, and overwhelming public
testimony.

The ONLY support for keeping the Commission
comes from the builders themselves or their
representativeSHowever, protecting practitioners
is not the rationale for involving the power of the
State, nor is it the benchmark for evaluating teed
for regulation.”

o




The bill also requires, as a condition of licenstinat builders post a $25,000 surety bond, apprbyethe Commission,
payable to the Commission, and for the benefihefgarty who suffers damages from the license n'sld®lation under
the law. The bill requires this security require® be maintained as a condition of licensure.

The bill specifies that applicants for licensureovepply on or after September 1, 2011 must takeeading examination
prescribed by the Commission. The bill providest tipplicants for the examination must meet qualifons required in
the Act and must pay fees required by the Commissidhe bill requires the examination to be pregdrgthe
Commission or a multistate contractor licensingoeisdion approved by the Commission, and it requtihe examination
to be designed to determine the fitness of theiggqilto engage in business as a builder.

The bill provides for persons who are registerefdriee)anuary 1, 2010 or who are licensed beforeeBsper 1, 2011 to
be licensed without satisfying the examination negquent if the Commission determines their cesdificor license was
active and in good standing. The bill requires Sueh persons whose certificates or licenses m@ractive and in good
standing on those respective dates must satisfgxhmination requirement.

The bill authorizes the Commission to issue a giowial license that is valid for six months forapplicant who has
been licensed or registered in good standing f@ast two years in another jurisdiction with salnsially equivalent
licensing or registration requirements, is currefitensed or registered in that jurisdiction, drad passed an
examination recognized by the Commission.

Clarifies the Commission’s mission

C.S.H.B. 2295 establishes an agency mission iTéxas Residential Construction Commission Act, Whéflects the
agency’s dual purpose of providing industry oversiend operating a service-related program thrahgtState-
sponsored Inspection and Dispute Resolution ProcEss bill defines the agency’s overall purposenastaining
oversight of all persons required to be licenseith e agency as builders and remodelers, enstivédtghose persons are
responsible and accountable to the homeownersatitim they contract. The bill also includes the Cassion’s role in
educating builders and homeowners about aspethi® oésidential construction industry affecting bhélding and
remodeling of Texas homes and facilitating the lcggm of disputes between them as part of the egerission.

Renames the State-sponsored Inspection and Disjrésolution Process
C.S.H.B. 2295 changes the name of the State-spmmh#mspection and Dispute Resolution Process tSthte Inspection
Program and makes conforming changes throughoutekas Residential Construction Commission Act.

Clarifies exemptions from licensure for certain individummaking improvements to the interior of an
existing home

C.S.H.B. 2295 clarifies that persons who make gragwvement to the interior of an existing home whencost of the
work exceeds $10,000 and sell the home immedi&tétyving the completion of the remodeling are r@spible as a
builder for the statutory warranties provided ie #hct and are required to become licensed as ddsuilThe bill also
clarifies that individuals who improve their homesstl by making improvements to the interior of tipeimary residence
when the cost of the work exceeds $10,000 anditherediately sell the home, are not considered btsldor purposes
of licensure or statutory warranties.

Continues the Commission for six years

C.S.H.B. 2295 continues the Commission for six geard provides for the next Sunset review to inelan assessment
of the agency'’s overall performance, as in any 8ureview, and the agency’s ability to implemeattory changes and
management actions resulting from this currenesgvi

Restructures the Commission

The bill increases the size of the Commission frone to 11 members. The bill adds a public memaberprovides for
both a licensed architect and a building inspeiastiead of having either of these professions enrGbmmission. The
bill also provides the staggering of the termshef éxpanded Commission.
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Requires posting of complaint information

C.S.H.B. 2295 requires the Commission to post®wébsite, and annually update, information regayttie number of
complaints the commission receives in a calendar rggarding a builder that are justified. Thédl8o requires the
Commission to post these complaints as a percenfae number of homes the builder has registdﬁ'drth bill defines
a justified complaint as one that is consideredeagicby the agency and the Commission has takeipldiscy action

against the builder. __ - - comment (ws1:

MISLEADING ]

Provides criminal penalties for failure to obtaindensure
C.S.H.B 2295 provides criminal penalties for pessacting as a builder without a license. Thedsfines the offense as
a Class B misdemeanor.

Allows flexibility in nonprofit corporations’ abilty to designate a primary agent

The bill requires nonprofit corporations to designeither one of its officers or executive-levelrawistrators as its agent,
instead of the requirement only to designate ories affficers as applies to other corporationse Bl applies this new
designation only to a new license issued for ttet fime on or after January 1, 2010.

Increases continuing education requirements foréinsed builders and remodelers.

The bill requires licensed builders and remodetetzave 16 hours of continuing education every years instead of
five hours every five years. C.S.H.B. 2295 alsohjisits licensed builders from completing the a@rigtrequirement for
one hour of ethics education by self-directed sty it conforms the existing prohibition againsf-study to the two-
year license renewal cycle. The bill also remohesdeparate requirement for persons registeretiddirst time on or
after September 1, 2007 to complete five hour®ofinuing education in their first year of regisioa.

Clarifies the Commission’s enforcement authority

The bill clarifies the Commission’s authority tonsider revocation and suspension of a builderéne without the
builder having had repeated violations that resuttisciplinary action. The bill also authorizé&tCommission to take
disciplinary action against a builder or designatgdnt for failure to participate in the State krgfon Program, failure to
make an offer to repair, failure to respond to an@ussion request, failure to comply with the reguients of the County
Inspections Program without the builder havingitdate these requirements multiple times.

The bill also adds as grounds for disciplinary@cthe failure to comply with the post-State IngfpecProgram
reporting requirements and the failure to substéipttomplete all of the obligations under an esgreontract for
construction, if found by a final, non-appealatdet judgment. The bill also adds as a groundifsciplinary action,
the failure to comply with Commission rule regaglthe duties and obligations of a Third-party Irdpeto disclose a
conflict of interest.

The bill adds to the Commission’s disciplinary powree authority to prohibit an individual from augi as a builder, or
from owning or operating a company that suppliesdgoor services to a builder or contractor for @ogeof time and
under conditions specified by the Commission.

C.S.H.B. 2295 als clarifies the Commission’s cease-desist authority, including the authority ssess administrative _ - { comment [(we}: TOCLARIFY...
penalties as part of a cease-and-desist ordetharalthority for the Executive Director to issueemergency order in We would not expect this builder protection® agency
. . . .. to do much more with these new powers since
cases mVOIV'ng unlicensed aC“V'ty- they’ve not used the powers they have already. The
Commission got cease-and-desist authority last
Establishes contract requirements for binding antition clauses SEESIN [0 (13 M0 o ever WeEs

C.S.H.B. 2295 requires written arbitration agreetsiéminclude a statement, initialed by each ptrtjre agreement that
each party has chosen to arbitrate a controveedyettists at the time of the agreement or thaéatietween the parties
after the date of the agreement. The bill alseiges that a party to a contract may not requiseather party to the
contract to agree to arbitration as a conditioa tmntract. The bill also requires builders tgptig arbitration clauses in
12-point bold font type in a residential constrastcontract, instead of 10-point bold font.
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Establishes a consumer recovery fynd __ -~ Comment [W7]: ILLUSORY

C.S.H.B. 2295 establishes a recovery fund, withenTexas Treasury Safekeeping Trust Company, abrgse Igrﬁ;-”nsma"'l'g’f’;:lg‘a‘y;g”g "I‘viz'rgytgge‘gi?;éommugh
consumers Who have cqmplgted the State [nspeathg’r:f?n or volu_ntary medigtion, as outlir_1ed in tI'rIl;- for damages entire neighborhoods, as we've See’,ﬂ already. An
caused by builders for violations of the Act if theneowner: obtains a court judgment against ldéuand perfects a the $75K limit won't cover homes with serious
judgment lien for unsatisfied damages; proves incéayainst a builder in a bankruptcy proceedingffamages that are EstesihaimakelienlCnnieoiabiclanclinsela) e.

uncollectable because of a ruling of the bankruptayrts; or proves damages, including attorneys &l court costs are
less that $10,000, the builder has not repaireddhstruction defects and the damages are unaibliectvithout civil
action.

The bill requires the Commission to hold a heasifigr receiving a request for payment to deterriithee person is
entitled to payment and the amount of the paym@&he bill limits payments from the fund to the lessef the amount of
actual damages or $75,000.

C.S.H.B. 2295 provides for a one-time deposit ®ftmd account any excess revenue collected bggeecy during
fiscal year 2010 that exceeds direct or indireetnay costs. The bill also provides for the conlfgrdo annually deposit
10 percent of the administrative penalties coliédtg the agency into the fund. The bill prohiltite fund from holding a
balance in excess of $5 million at the end of @r@ér year, and requires the Commission to depogiexcess money
into the general revenue fund.

Requires the Commission to produce a pamphlet detgiagency programs

C.S.H.B. 2295 requires the agency to prodce a bamer information pampthtLgrgyiQigg basic infotioa about the - { comment [W8]: SEE COMMENT “w2" )
Commission, the State Inspection Process, statwarganties, and building and performance standamdshow they all

relate to new and newly remodeled homes. Thedijllires closing agents to distribute this pampdtietew home

closings and for the agency to mail the pamphléioimeowners of registered remodeled homes. Thaldd requires

builders to declare whether a home registeredvisaomstruction or a newly remodeled home.

Clarifies the amount of State Inspection fees calied by the agency
The bill clarifies that the agency must collectlmd fee for the State Inspection Program thasetf§ rather than covering
the expense of assigning a Third-party Inspector.

Allows both parties to opt out of the State InspentProgram

C.S.H.B. 2295 authorizes both parties to stop tage3nspection Program and pursue legal actitmeitimeframe for the
agency’s Appeal Panel to issue a final action g@g®nd the 30-day statutorily allowed timeframeif tihe Process, at
any point, goes beyond 75 days for inspectionshiivg workmanship and materials and 90 days fopéasions

involving structural elements of a home. The pitbvides that, if a homeowner or builder causela)clkga‘injqrie than five__ - { Comment [W9]: ILLUSORY

days in the completion of a State Inspection, thtitory timeframes, including those that allow tueneowner or i "l @I @ ZUSE S Sl &S WY 1D Sl
7 SIP process, but with no limit to the length of

builder to opt out of the Program, are extendethleynumber of days delayed. delay(s), the process can be extended indefinitely!

The bill also clarifies that, if homeowners use dpe-out provision before a recommendation by adFparty Inspector, Ut 5V ST Oy T SIS G WeaLly

the homeowner.

a ruling on an appeal, or the expiration of a Cossipn-established mediation period, a builder hasight to make a
written offer of settlement or an election to puash the home as outlined in the Residential CortstrulLiability Act.

C.S.H.B. 2295 also clarifies that once a final,“appealable recommendation or ruling is issued patties to the State
Inspection can immediately pursue legal actione Bifi clarifies that a homeowner is not requiredielay filing a legal
action to allow the builder an opportunity to makeoffer of a settlement or repair, as specifiethéResidential
Construction Liability Act. The bill also clarifiethat the filing of an action by a homeowner duatsaffect the builder’s
right to make such an offer of a settlement or irepa

Allows flexibility in the agency’s assignment of Td-party Inspectors
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The bill allows the Commission flexibility to assigwo Third-party Inspectors to those cases inng\both structural
and workmanship and materials issues, insteadinfliequired to assign one inspector that is gedlifo perform
inspections in both areas.

Requires the agency to implement a priority prodagsscheme for State Inspection cases

C.S.H.B. 2295 requires the Commission to adoptgatares, by rule, for processing State Inspectignests, including
allocating agency staff and other resources imibst efficient manner to address requests. Thecilires the
Commission to consider ways to expedite the Stegedction Program in cases involving emergencyiistances, such
as habitability; appropriate handling of complegeanaterial; and the most efficient use of staff.

Streamlines the State Inspection Program

C.S.H.B. 2295 eliminates the requirement for honresne to provide an initial, 30-day written noticeat builder or
remodeler before filing a State Inspection requétst the Commission. The bill decreases the steyutimeframe for the
agency to assign a third-party inspector to a Stesjgection case from 30 days to 10 days afteCthramission receives
the request. The bill also authorizes the Comimisg use its own staff to conduct inspectionsnirergency situations.
C.S.H.B. 2295 decreases the timeframe for a thartlypnspector to complete structural case redoota 60 days to 45
days.

Changes appointment provisions for Third-party Irnsgtors

The bill removes the ability for the homeowner duilder to each strike the appointment of an inspdo conduct State
Inspections. The bill requires Third-party Inspestto decline an appointment to a State Inspecta® and disclose a
conflict of interest, including having an employnhen financial interest in a business entity orestbrganization owned
by or receiving money from the homeowner or buildeolved in the case. The bill also authorizes @mmission to
impose an administrative penalty on or remove apdator from the list of eligible State Inspectbthe Inspector
knowingly fails to decline and appointment or disel a conflict of interest.

Authorizes Third-party Inspectors to include additial defects in the final inspection report

C.S.H.B. 2295 allows third-party inspectors to deéects discovered during the inspection that aténtluded in the
homeowner’s original list of defects filed in th&a® Inspection request. The bill specifies tmgt additional defects
listed in the inspector’s final report must be elation of applicable building performance standattht if left
unrepaired, may threaten the health and safetyeofibme’s occupants, or a violation of a buildiodecapplicable to the
construction. The bill clarifies that the Thirdrpalnspector is not obligated to inspect any atbgefects that are not
included as part of the initial State Inspectioquest.

Clarifies posting requirements for State Inspectiogports

C.S.H.B. 2295 prohibits the Commission from inchgla homeowner's name when posting a State Inspefitial
report on the agency’s website. The bill requinesagency to post whether the builder offered akerrepairs, as
recommended by the final report, or otherwise resbthe dispute with the homeowner. The bill regmithe agency to
[remove State Inspection request forms, case miai@ni final report from its website and interribdd if the builder
repairs the confirmed defect and if the agencydoasirmed with the homeowner and the Inspector tthatrepairs were
made. The bill also specifies that such a finpbreremoved from the agency’s websit&d subject to public

disclosure ] 77777777777777777777777777777777777777777777777777777777777777777 _ - | Comment [W10]: TO CLARIFY...
These provisions block access to the information
even through an Open Records request, as a way of

Clarifies timeframes for re-inspection of repairatefects ' . _ preventing independent third-party surveys of
The bill specifies timeframes for re-inspectionsio€epted offers to repair as 30 days after complef the repairs for homeowners. Not only are builders freed from
workmanship and materials cases and 45 days aitepletion of repairs for structural cases. Thiauls language to EEERLIEISIY (Ui, Wi TS ETENEES, SO 15 e

agency that's supposed to regulate them.

clarify the process for conducting inspectionsétedmine that repairs comply with the applicabégbry warranty and
building and performance standards. The bill aladifies that the builder is entitled to a reasdageriod of time, no
longer than 15 days, as is currently provided enResidential Construction Liability Act, to addsesinor cosmetic
items that are not necessary to fully completer¢pairs.
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C.S.H.B. 2295 authorizes the Commission to reghaean alleged defect or repair of a construatiefect be re-
inspected again by another Third-party |”5FJ§CJ@[§§n,SPQQtQE or Commission employee. The bitharizes the =

Commission to charge the builder a fee when thgsestof inspections are performed. The bill alkne a homeowner
to refuse any such inspection of repairs.

Requires builders to report the status of repairdefects

C.S.H.B. 2295 requires builders to submit to then@ssion information relating to any activities¢limding settlements,
repair efforts, mediation, arbitration or litigatiovhich have occurred as part of the findingshef $tate Inspection
Process. The bill details required informatioradiorm prescribed by the Commission, includinghibéder’s name,
name and address of the homeowner, and whethergepae offered, accepted, and made, and whdieguarties
pursued further legal action. The bill requiredldrrs to submit these status reports within thigini21 days after the
report becomes final and non-appealable, and tategte report within 21 days after the defecejsaired and re-
inspected, any legal proceedings are final, thielburepurchases the home, or any other resolofitime dispute is
finalized.

Establishes an Office of the Ombudsman

The bill establishes an Office of the Ombudsmastatute to provide information and advice to homeers and builders
engaged in defect repairs and to help them unaetrskee post-inspection process. The bill also ides/for the
Ombudsman to help homeowners and builders locatécat®n services, if requested, under the Comumissivoluntary
mediation procedures. The bill would also reqtlielead Ombudsman to be a licensed attorney whddvie hired by
and report directly to the Commission. The bitjues the Ombudsman to comment on rules and pthiely changes
before the Commission. The bill also prohibits @rabudsman from giving legal advice to homeownersuilders.

C.S.H.B. 2295 requires the Commission to, by redgablish procedures for the builder and homeowmengage in a
third-party mediation performed by a mediator naptoyed by the Commission. The bill provides feediation in lieu
of going through the State Inspection Processaiftbmeowner submits a statement to the Commissidiailder
requesting mediation. The bill also allows homeexsrto request mediation if the builder requeSitate Inspection.
The bill provides that the request must be subthlitefore the expiration of time outlined for that8tinspection
Process, and requires the builder to participathenmediation in good faith, as determined byrtieeliator.

A party to the mediation may not file an action damages or other relief arising from the allegemistruction defect
before the expiration of the mediation period, salan agreement is executed as a result of theativedihat is breached
before the mediation period expires. The bill gdtaxes a time limit of 90 days on the mediatioocpedings and
clarifies that if the parties have failed to reachagreement within 90 days, either one may puegiat action. The bill
specifies that a builder’s failure to comply with agreement reached by both parties as a restle shediation process
is grounds for disciplinary action, including amadistrative penalty. The bill also clarifies thétoth parties use the
mediation program and still pursue other legalcacta builder has the right to make a written offesettlement or an
election to purchase the home as outlined in theidRatial Construction Liability Act. The bill regas both parties to
split the fees of the third-party mediator equally.

The bill specifies that good faith participationnrediation, as determined by the mediator, coristta final,
nonappealable determination and completion of tageSnspection Process for purposes of the Retsad @onstruction
Liability Act. The bill also specifies that if aubder makes a repair pursuant to an offer undeRbsidential
Construction Liability Act, the builder may engam@hird-party Inspector to inspect the repair aatkdnine if the
residence, as repaired, complies with the applchlited statutory warranty and building perforroarstandards.

Extends timeframes for statutory warranties

C.S.H.B. 2295 changes the warranty periods fromtomeo years for workmanship and materials anchftevo to four
years for plumbing, electrical, heating, and ainditioning delivery systems. The bill requires emmission to adopt
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Comment [W11]: TO CHARIFY...

What the Bill Summary does ndisclose is that the
builder is free to hire an inspector of his chogsin
That's absurd and like letting the fox hire a wolf
verify that the chickens are safe.

Comment [W12]: ILLUSORY, MISLEADING
LOCAL MEDIATION IS AN ILLUSION. It only
becomes an option for homeowners if the builder
requests SIP, and that is very unlikely.

What's notdisclosed in this Bill Summary is how tl
bill changes current law that would require
mediation in the county where the home resides.
Instead, builders can request mediation in theinéq
state, be it California, Florida, Michigan, etc.

NOTE: We need to verify the venue issue since |
didn’t find it in the bill. And what is the impli¢®n
of completion of SIP?

o



new statutory warranties and building performanaadards under these new timeframes to apply torasidential
construction beginning or under a contract enteredr after January 1, 2010.

Redefines the building code for unincorporated asea

C.S.H.B. 2295 specifies that the International &asiial Code and National Electric Code that appisesidential
construction located in an unincorporated areaishat in the extraterritorial jurisdiction of aumicipality is the version
adopted by the Commission, and not the codes afdhety seat of the county in which the construci®located. The
bill also[deletes language specifying that the cagigicable to unincorporated areas of countiesdbanot contain
incorporated areas is the version that existed ap M2001.
Establishes the Warranties and Performance Standa/tlvisory Committee

The bill requires the Commission to appoint a Watsrand Performance Standards Advisory Committekemtablishes
the duties of the Committee to evaluate the resiglgrerformance standards adopted by the Commisgiaeview and
evaluate any proposed changes to standards brfmmglatrd by Commission members, agency staff, or besmof the
public; and to make recommendations for actiofnéo@ommission. The bill requires the Commissioadiablish, by
rule, the number of Committee members, qualifieaifor appointment, terms of service of Committesmbers, and
duties and operating procedures of the Committéee bill also authorizes a Committee member toelrabursed for
reasonable travel expenses incurred from Commitieged business. The bill also provides thatéhms of the current
members of the Warranty and Performance Standatdiséry Committee expire on the date when the nem@ittee is
appointed.

Expands the eligibility for fee inspectors underatCounty Inspections Program

C.S.H.B. 2295 expands the eligibility of personowinay perform fee inspections under the Countydospns program
to include plumbing inspectors employed by a myailiy and licensed by the Texas State Board aiBing Examiners
and building inspectors employed by a politicaldiuision.

Abolishes the Star Builder Program
The bill removes the Star Builder Program fromugtat

Repeals the Residential Construction Arbitration ISitle
C.S.H.B. 2295 repeals the Residential Construciidmitration Subtitle of the Act, which requires drhations involving

alleged defect disputes to|be held in the countgra/the home is locafed; establishes a resid eutiestruction arbitration _ -

task force to study residential arbitrators andtetion and advise the commission with respedtdit; requires a
summary of arbitration awards to be filed, withbv@ays of filing in a court, with the Commissiomdarequires the
Commission to set a fee assessed for late filiraytotration awards[. The bill also repeals grouiedvacating an award
in residential construction upon showing of marifefsdisregard for Texas Ia‘l/v.

Applies standard Sunset across-the-board recomméinda

C.S.H.B. 2295 adds standard Sunset language negjtfie Commission to make effective use of techyyolo delivery
of services and provision of information to the fibnd requiring the Commission to develop a polltat encourages
the use of negotiated rulemaking and alternatispute resolution.

The bill repeals the following statutory provisions
¢ Property Cod¢€,401.002 (12)

¢ Property Cod¢€,416.011

« Property Cod¢€,416.012 (b)

« Property Cod¢€,418.002 (d)

¢ Property Cod¢€,428.001 (c)

Property Code, Subtitle E, Title 16

EFFECTIVE DATE
C.S.H.B. 2295 81(R) 7

_ - | Comment [W13]: NEED CLARIFICATION

\
\

\

This removesode requirements for those areas,
which benefits builders who want to cut corners bt
is probably not what the legislators intended.

Comment [W14]: TO CLARIFY...

This bill ABOLISHES LOCAL ARBITRATION of
residential construction disputes. Texas homeowners
could be forced to conduct arbitrations anywhere jn
Texas, subject to the laws of that state, such as
California, Michigan or New York, even though the
property is located in Texas.

This change has HUGE implications but is buried |at
the bottom of a 66-page bill that seems intentignal
convoluted, confusing, and vague, with tentaclé&s |n
other part of the law, including RCLA, Occupations
Code, and Engineering Practices Act, among others.

Comment [W15]: TO CLARIFY...
This change has equally HUGE implications but ig
buried at the bottom as well.




September 1, 2009.

COMPARISON OF ORIGINAL TO SUBSTITUTE

provided in the original version of the bill.

C.S.H.B. 2295 adds language that was not in thggnaiiversion of the bill to require written arlaition agreements to
include a statement, initialed by each party toatyeement that each party has chosen to arbétretatroversy that
exists at the time of the agreement or that atistseen the parties after the date of the agreenTére substitute also
provides that a party to a contract may not reqating other party to the contract to agree to atiitin as a condition to a
contract. The original bill did not contain anyndliar provisions.

C.S.H.B. 2295 adds provisions not contained inotfiginal version requiring the Commission to adapés necessary to
implement a licensing program for builders, inchgrules relating to license eligibility; renewatiirements,
examination requirements, and continuing educagoairements; security and insurance requiremantsgdisciplinary

actions. The substitute also requires buildepos a $25,000 surety bond, approved by the Corfonisas a condition_

of initial licensure and license renewal. The sitite also makes conforming changes to refer édittensing instead of
the registration of builders. The original bilddiot contain any similar provisions.

C.S.H.B. 2295 adds language to require first-timitders to take an eight-hour class within one maftinitial

licensure. The substitute outlines that the atagst address at least one hour of limited statut@nyanties; building and
performance standards; requirements of the IntemadtResidential Code as adopted by the Commidsyamle; and
other statutes and rules that apply to buildersutis Title. The substitute also adds languageiring the
Commission to issue a provisional license thatl&\for 30 days to a qualified person who hasyettcompleted the
required coursework. The substitute providesiHer@ommission to issue an original license to peystho complete the
required coursework within 30 days of issuancéeffirovisional license. The substitute specified the provisional
license expires on the 3tlay after it is issued. The substitute also ghesithat new applicants are only required to
satisfy the eight-hour class requirement if thegdmee licensed on or after January 1, 2010. Thgnad version of the
bill did not contain similar language.

C.S.H.B. 2295 specifies that applicants for liceasuho apply on or after September 1, 2011 must galicensing
examination prescribed by the Commission. Thet&utesprovides for persons registered before Jgnua2010 or
licensed before September 1, 2011 to be licensttbuti satisfying the examination requirement if @@mmission
determines their certificate or license was aativd in good standing. The substitute authorizesCibmmission to issue
a provisional license that is valid for six montbsan applicant who has been licensed or regidtergood standing for
at least two years in another jurisdiction with stalntially equivalent licensing or registrationuggments, is currently
licensed or registered in that jurisdiction, and passed an examination recognized by the Commisdibe original
version of the bill did not contain any similar gisions.

C.S.H.B. 2295 modifies the original bill by changjithe name of the “State-sponsored and DisputellR&soProcess”
to the “State Inspection Program,” and updatesesfes in the Property Code to reflect this chanigee substitute also
repeals the definition of the State-sponsored ketgpeand Dispute Resolution Process. The origmadion of the bill
did not contain any similar provisions.

C.S.H.B. 2295 clarifies the original bill by modifig the agency’s mission to include overseeingdaus required to be
licensed, instead of builders registered with tben@ission.

The substitute modifies existing statutory langutmgeequire homeowners making improvements to iexjgtomes, when
the cost of the improvement exceeds $10,000 anHdimeowner does not live in the home for at leastyear following
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Comment [W16]: TO CLARIFY...

This substitute was sold as a “compromise bill” but
is measurably worse than the original and extend
the TRCC for 6 years instead of 4.

The public would be better off if the TRCC were
allowed to sunset.

Comment [W17]: TO CLARIFY...

This bill's “licensing” requirements are a sham an
should be offensive to any licensed professiofizt
not ensuring the competence and financial
responsibility of builders in Texas, the regulagon
do not prevent unqualified persons from enterirgy
field and thus are not designed to prevent problen
from occurring.”— Sunset Commission staff report
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Comment [W18]: TO CLARIFY...

A surety bond is not the same as a performance h
for each home. This bill does not provide insuran
and binding requirements to protect homeowners

e

ond



completion of the building or remodeling, to obtiaensure as a builder, as well as fulfill thetstary warranty
obligations outlined in statute. The substitusoadds language to clarify licensure requiremantiswarranty
obligations do not apply to individuals who imprdbeir homestead by making more than $10,000 ériioit
improvements to an existing home that is their printesidence, even if they sell the home and ddiveoin it for at
least one year following the completion of the ioyaments. The original version of the bill did ohtain similar
language.

The substitute adds language to require the Cononiss post information regarding complaints ageinslders, as
related to the number of the builder’s registerechis, on the agency’s website. The substitutefggsethat the posted
complaints must be justified and defines justifieda closed complaint where the Commission has w@ikeiplinary
action against the builder. The original versiéhe bill did not contain similar language.

The substitute adds language to subject individaetisg as a builder or remodeler without a licetose Class B
misdemeanor. The substitute also adds an inginadtprovision to the bill stating that criminalzdties may only be
assessed if the individual fails to become licerefeer September 1, 2009. The original versiothefbill did not contain
similar language.

C.S.H.B. 2295 adds language to require a nonprofitoration to designate as its agent one of fises§ or executive-
level administrators, instead of only requiringddficer as currently required by statute. The iordjversion of the bill
did not contain similar language.

The substitute modifies language in the originasi to require builders to complete 16 hoursaritimuing education
within a two-year renewal period, instead of fivaihs every five years. The substitute adds languaat in the original
version of the bill, to specify that the existingechour of continuing education addressing ethigg not be completed
by self-directed study. The substitute also reitest existing statutory language that had beenfreddn the original
version of the bill allowing two hours of the camting education to be completed via self-study.

C.S.H.B. 2295 adds language defining a failureotapy with the post-State Inspection or post-mesiiateporting
requirements as a ground for disciplinary actidhe substitute also adds language defining a tatoisubstantially
complete all the obligations under an express aohfor construction without reasonable grounddtferfailure to do so
as a ground for disciplinary action against thedaui The substitute requires that a court issfiread, non-appealable
judgment before the Commission may take actionnesgai builder regarding substantial completion utide terms of a
contract. C.S.H.B. 2295 also adds language defiaifailure to comply with Commission rule relatedhe duties and
obligations of Third-party Inspectors. The oridinarsion of the bill did not contain any similaropisions.

The substitute adds to the Commission’s discipjireowers the authority to prohibit an individuadrn acting as a
builder, from acting as a general contractor, omftowning or operating a company that supplies gawdervices to a
builder or contractor for a period of time undendiions determined by the Commission. The origueasion of the bill
did not contain any similar provision.

The substitute adds language not in the originedior of the bill to provide a revenue stream fa tonsumer recovery
fund and a process for making claims and receipmgnent from the fund. The substitute outlinesslagve intent,
stating that the fund is intended to serve as@ures of last resort for homeowners who are un@bellect damages
from a builder arising from the builder’s violatiaf the Act or are unable to get a confirmed defepaired by the
builder. The substitute provides that all revenadiéected by the agency during fiscal year 2010 ihaot used for direct
or indirect agency operation costs will be depdsite¢o the fund instead of the General Revenue Fuite substitute
provides that 10 percent of the agency'’s colleetdmhinistrative penalties will be deposited in te thnd on an annual
basis. The substitute adds language that therhaydonly have a balance of $5 million or less onddaber 3T of a
year, and provides that any excess funds will bepsfrom the consumer recovery fund and depositéldle General
Revenue Fund. The substitute adds language regectdiim for payment from the fund, including tivabrder to be
eligible to receive payment, a homeowner must lcavepleted the State Inspection Program or voluntaagtiation, as

C.S.H.B. 2295 81(R) 9



outlined elsewhere in the bill. The substitutec#iies the conditions under which a person is kedtito payment from the
fund. The substitute requires the Commission td hdearing after receiving a request for payniexetermine if the
person is entitled to payment and the amount op#yenent, and it limits payments from the fundhe kesser of the
amount of actual damages or $75,000. The origiagion of the bill did not contain these detajedvisions regarding
the operation of the recovery fund. The substintelifies language in the original bill to clarifiye type of information
required when registering a new home or remodgépro The substitute requires a builder who regissta home or
residential construction project to state whetherregistration concerns a new home, a materialowgment to a new
home, or an improvement to the interior of an @xishome when the cost of the work exceeds $10,000.

C.S.H.B. 2295 adds language to clarify that a pesstmitting a request for a State Inspection pagtan amount to
“offset” rather than “cover” the expenses of theérdparty Inspector. The original version of thk &id not contain any
similar provisions.

C.S.H.B. 2295 changes the timeframes that had &eten the original version of the bill to allowrfias to pursue legal
action if the State Inspection Process goes beybérihys for inspections involving workmanship aratenials and 90
days for inspections involving structural elementée original bill had established these timefrarag 90 and 105 days,
respectively.

The substitute adds language to specify that dradowner or builder cause a delay in the Stateettgm process of
more than five days, the time required to opt duhe process is extended by the number of datiseoflelay.

C.S.H.B. 2295 adds language to allow the Commistsieroption to assign two Third-party InspectorsState
Inspection cases involving both and structural ametlated workmanship and materials issues in iaddid assigning a
single inspector who meets the requirements fdn égee of inspection. The original version of thik did not contain
any similar provisions.

The substitute removes the ability for both partiea State Inspection case to strike the assighed-party Inspector
once. The substitute adds language to requirghird-party Inspector to disclose any conflictdriérest and decline
any appointment to a case where such conflicts.eXise substitute defines a conflict of interé@stjuding situations
where the Third-party Inspector and builder or howeer have a financial ties. The substitute aistues the authority
for the Commission to impose an administrative figrma remove the Inspector from the list of elilgitinspectors for
failure to disclose a known conflict of interest.

C.S.H.B. 2295 adds language not in the originaiver of the bill prohibiting the Commission fronclnding a
homeowner’s name in the final inspection reportgb®n the agency’s website. The substitute alds fanguage to
require the agency to list whether the builderreffieto make a repair as recommended by the fispkiction report or
otherwise resolved the dispute with the homeowner.

C.S.H.B. 2295 moves language from the Residentias@uction Liability Act to the Texas Residentzdnstruction
Commission Act that clarifies a builder is entitkeda reasonable period of time, not to exceedalys,do address minor
cosmetic items that are necessary to fully completairs. The original version of the bill did raintain this
clarification.

The substitute adds language authorizing the Cosiomigo require that an alleged defect or repa@t obnstruction
defect be re-inspected again by another Third-gdagyector, state inspector, or Commission employbe substitute
also clarifies that the Commission may charge tlileler a fee when these types of inspections arfeqmeed and that the
homeowner may refuse such an inspection. Thenadigiersion of the bill did not contain any simifaovisions.

The substitute modifies language in the originasie of the bill to require builders to submitteareports within 21
days after repairs are re-inspected and acceptétetdyomeowner, any legal proceedings are finalbthilder
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repurchases the home, or any other resolutioneodigpute is finalized. The original bill requirkdilders to submit
these status reports every 21 days until one sktlegents occurred.

The substitute modifies language that was in tliggnal version of the bill to clarify that the Omtssman’s duty is to
provide information and advice to homeowners arniltibrs engaged in defect repairs without providimgm legal
advice. The substitute also clarifies languagiénoriginal version of the bill that on requebe ©Ombudsman shall
assist homeowners and builders in locating mediat@vices under the Commission’s voluntary meatigpirocess.

C.S.H.B. 2295 establishes a voluntary mediatioiongdty which a homeowner may submit a statemetiteo
Commission and the builder, before the expiratibtinee outlined for the State Inspection Process laefore a third-
party inspection has been performed, requestingatied as an alternative to the State Inspectiatéds. The substitute
clarifies that the mediation would not be perforrbgdCommission staff, but rather a third-party nag¢oli not employed
by the Commission. The substitute requires thielbuto participate in the requested mediationdadyfaith, as
determined by the mediator. The substitute previtiat if a homeowner requests mediation, an aéblodamages or
other relief arising from the alleged constructitgfect may not be filed before the expiration &f thediation period
unless an agreement is executed as a result ofet@tion that is breached before the mediatiorogexpires. The
substitute provides that the mediation period egn the 9 day after the homeowner submits a statement efitrto
engage in mediation and that a homeowner and buildg file legal action if no agreement is reachetbre the
expiration of the mediation period. The substitgecifies that a builder’s failure to comply with agreement reached
by both parties as a result of the mediation po@egrounds for disciplinary action, includingaaministrative penalty.
The substitute requires both parties to split &es fof the third-party mediator equally. The orddjiversion of the bill did
not contain any similar provisions.

C.S.H.B. 2295 changes the warranty periods fromtomeo years for workmanship and materials anthfteo to four
years for plumbing, electrical, heating, and ainditioning delivery systems. The original versifithe bill did not
contain any similar provisions.

C.S.H.B. 2295 adds language to define the IntemaliResidential Code and National Electric Code #pplies to
unincorporated areas of the state that are naatextitorial jurisdictions of a municipality as teedes adopted by the
Commission, by rule, instead of tying the codeth&éocounty seat of the county in which the consibnovas located.
The substitute also removes language currentliatute that specifies the versions of the Inteamati Residential Code
and National Electric Code that apply to residémtimstruction located in an unincorporated arem dounty that does
not contain an unincorporated area is the versiahexisted on May 1, 2001. The original versibthe bill did not
contain any similar provisions.

The substitute adds language to require the Cononiss appoint a Warranty and Performance Standadsisory
Committee and establishes the duties of the Coreenitt evaluate the residential performance stasdatdpted by the
Commission; to review and evaluate any proposedggsto standards brought forward by Commission neesn
agency staff, or members of the public; and to mmakemmendations for action to the Commission. Juiestitute
requires the Commission to establish, by rulentimaber of Committee members, qualifications forapnent, terms
of service of Committee members, and duties andatipg procedures of the Committee. The substiilgo authorizes
a Committee member to be reimbursed for reasonhlel expenses incurred from Committee-relatedniess. The
substitute also adds an instructional provisioth&bill stating that the terms of the current merstof the Warranty and
Performance Standards Advisory Committee expirtherdate when the new Committee is appointed. stibstitute
also adds an instructional provision to the bdtistg that the compensation of members only apfdiesembers
appointed after September 1, 2009. The originedioe of the bill did not contain any similar preiins.

The substitute repeals Subtitle E, Residential €ontion Arbitration. The original version of thdl did not contain any
similar provisions.
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